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There is still much that we do not know about COVID-19, but by now it has become very
clear that, far from being ‘the great equalizer,’ the disease is disproportionately impacting
the poor and the most vulnerable (including racial and ethnic minorities), fuelling
nationalist and xenophobic sentiments,’ and prompting a resurgence of borders and
mobility restrictions all over the globe. The siege mentality that has been brewing under
the threats of mass migration and terrorism is now at peak intensity, as States barricade
themselves, adopt increasingly protectionist measures and compete against each other for
medical supplies and personnel.”

In Europe, the first national responses to the outbreak were unilateral and selfish, which
should come as no surprise to anyone familiar with the European integration process, but
is nevertheless disheartening. In early March, when Italy became the epicentre of the
outbreak and the WHO acknowledged that we were facing a pandemic, Austria and other
Schengen States rushed to reintroduce border controls at their land and air borders, in
rapid succession."" Flights to and from Italy were blocked by several EU Member States."
EU citizens were denied admission in Italy, Hungary, Croatia and the Czech Republic, to
name a few." The Hungarian government banned the entry of all non-Hungarian citizens,
with minor exceptions, and suspended submission of asylum claims." Cyprus even barred
entry to its own nationals returning from hotspots abroad."" Boats of migrants intercepted
in the Mediterranean were hastily returned to Libya.""" The list could go on.

A benign reading of this rush to close borders is that national governments were merely
seeking to fulfil their obligation to protect their populations,* although it is fair to say that
many European governments (including those of Italy, Hungary, Greece and Poland)

seized the opportunity presented by the virus scare to push their anti-immigration agendas



and regain border control.* We also know that travel bans based on nationality and/or
place of origin are mostly ‘security theatre’ to prevent widespread panic, since they are
ultimately ineffective in blocking the spread of the virus.' The political appeal of such
restrictive measures is, in any case, understandable in times of unprecedented turmoil and
even the WHO refrains from criticising States which adopt them. From a legal
standpoint, moreover, the States’ decisions to close borders and restrict the access of
foreigners to their territories during a global health crisis have ample grounds in

international human rights standards and in EU law.

For starters, it is important to keep in mind that the States’ entitlement to control
immigration, while challenged for many decades and from many quarters, is still
generally recognised in the practice of the international system, as Joseph Carens would
put it The 1966 International Covenant on Civil and Political Rights famously does not
recognise the right of aliens to enter or reside in the territory of a State party, even though
the UN Human Rights Committee has held that there may be circumstances in which an
alien may enjoy the protection of the Covenant in relation to entry into a territory, as will
be the case for instance when considerations of non-discrimination arise.X" Only nationals
are recognised a right of admission to their State of nationality, by Article 12(4) of the
Covenant, and even here the wording of the provision (the use of the term ‘arbitrarily’)
suggests that there may be instances in which nationals are lawfully barred at the border,
a possibility that the Human Rights Committee considers unlikely but does not dismiss
entirely.* Furthermore, under Article 12(3) of the Covenant, States are allowed to invoke
reasons of public health to restrict the freedom of movement of those lawfully within the

territory, subject to requirements of legality, necessity and proportionality."!

Similarly, the European Convention on Human Rights and its Protocols do not recognise
the right of aliens to enter or reside in the territory of a State party, and expressly allow
restrictions to the freedom of movement of those lawfully within the territory of a State
for the protection of health [Article 2 (3) of Protocol No. 4]. The ECHR framework goes
further, however, in the protection of the right of admission enjoyed by State nationals,
since it prescribes that no one shall be expelled from the territory of the State of which he
is a national nor be deprived of the right to enter the territory of that State (Article 3 of
Protocol No. 4). It is also more protective of foreigners, since it expressly prohibits

collective expulsions (Article 4 of Protocol No. 4). Besides, the European Court of
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Human Rights, in spite of its frequent reminders that States have the right to control entry,
residence and expulsion of non-nationals," has come to set some limits on this right, by
holding States responsible when their decisions to refuse entry or to expel foreigners are
deemed to place foreigners at risk of being killed or subject to torture (in breach of
Articles 2 and 3 of the Convention) or hinder the foreigners’ right to private and/or family
life (in breach of Article 8).V" The Court has also been critical of push-backs at sea,
having held Italy responsible for breach of Article 3 of the Convention and Article 4 of
Protocol No. 4, after the Italian coastguard summarily returned a group of about 200
migrants to Libya without giving them the opportunity to apply for asylum.*™ Presumably
to prevent equally severe assessments of their current emergency measures, several EU
Member States (Bulgaria, Estonia, Latvia and Romania) have derogated from the
European Convention for the duration of the COVID-19 crisis, an ominous (albeit legal)

move by all accounts.™

The most far reaching limitations on the right of States to control their borders are, of
course, those set by EU law, since freedom of movement of persons (first workers, then
EU citizens in general) has been at the core of the European integration project from the
very start. Even here, however, States retain prerogatives to bar access to their territories
on a number of grounds (including public health), which means that, for the most part, !
COVID-19-related border restrictions are likely to pass muster. The temporary
reintroduction of border controls at internal borders is allowed by Articles 25 and ff. of
the Schengen Borders Code, and the restriction of freedom of movement of EU citizens
from other Member States is allowed by Articles 27 and ff. of Directive 2004/38/EC.
Both the Code and the Directive phrase their provisions narrowly. The reintroduction of
internal borders is a measure of last resort, for exceptional circumstances when there is a
serious threat to public policy or internal security; it must be of short duration (although
it can extend up to two years™") and be limited to what is strictly necessary to respond to
the serious threat; the assessment of the proportionality of the measure in relation to the
threat must consider inter alia the likely impact of the measure on free movement of
persons within the area. The restriction of the freedom of movement of Union citizens is
only possible on grounds of public policy, public security or public health; for the
restriction to be imposed on the first two grounds, the individual concerned must represent
a genuine, present and sufficiently serious threat affecting one of the fundamental

interests of society, and the restriction must comply with the principle of proportionality;
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for the restriction to be imposed on public health grounds, it is necessary that the disease
justifying it has epidemic potential as defined by the relevant instruments of the WHO or
is an infectious disease or a contagious parasitic disease which is subject of protection
provisions applying to nationals of the host Member State. ™" These exceptional scenarios
are precisely what the EU Member States are facing right now, so it is no wonder that
they have so unashamedly resorted to protectionist and exclusionary measures in response
to the COVID-19 health crisis.

Given the considerable leeway enjoyed under present circumstances by the EU Member
States in deciding who enters their territories, the European Commission’s measures to
curb the States’” worst impulses and push for coordinated action at EU level are no small
feat. It took some time and some catch-up with what the States were already doing on
their own, but the Commission eventually put forward, on 16 March 2020, a
communication recommending that the Schengen Member States and Associated States
should adopt a coordinated decision to impose a temporary restriction on non-essential
travel from third countries into the EU+ area, for an initial period of 30 days.*" The
Commission stressed that the temporary travel restriction must exempt nationals of all
EU Member States and Schengen Associated States, and their family members, as well
as third-country nationals who are long-term residents under the Long-Term Residence
Directives and persons deriving their right to reside from other EU Directives or national
law, or who hold long-term visas. The Commission did, however, limit the scope of the
exemption, by adding that it only applies if the purpose of the border crossing is for the
travellers to return to their homes. According to the guidelines issued by the Commission
on that same day, this means that the Member States must always admit their own citizens
and residents, and facilitate transit of other EU citizens and residents who are returning
home.* In the communication, the Commission also recommended that the travel
restriction should not apply to other travellers with an essential function or need,
including frontier workers and persons in need of international protection or for other
humanitarian reasons. In the guidelines, the Commission added inter alia that (a) any
decision to refuse entry at Schengen external borders needs to be proportionate (i.e. taken
following consultation of the health authorities and considered by them as suitable and
necessary to attain the public health objective) and non-discriminatory; (b) controls at
internal borders should be applied in a proportionate manner and with due regard to the

health of the individuals concerned (so that persons who are clearly sick are not refused
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entry but instead have access to appropriate health care); and (c) EU citizens must enjoy
the safeguards laid down in Directive 2004/38/EC, in particular the guarantee of non-
discrimination vis-a-vis the nationals of the Member State of residence. Following the
endorsement of the communication and the guidelines by the European Council, on 17
March 2020, the Member States are reported to have lifted or modified some of their

earlier restrictions in line with the Commission’s observations.™"!

On 30 March 2020, the Commission provided further guidance on how to implement the
temporary travel restriction, adding advice on the repatriation of EU citizens stranded in
third countries and on the effects of visa policy. "' The Commission stressed that any
decision on refusal of entry to third-country nationals needs to be proportionate, non-
discriminatory, and implemented in a way that ensures full respect of the human dignity
of the persons concerned, besides complying with the special provisions on the right to
asylum and international protection or the issue of long-term visas, per Article 14(1) of
the Schengen Borders Code. The Commission widened the scope of the exemption to the
travel restriction, by clarifying that, besides UK nationals, also the nationals and residents
of San Marino, Andorra, Monaco and Vatican/Holy See should be treated as
nationals/residents of Member States and allowed entry for the purpose of returning
home. The Commission conceded that Member States could require non-nationals
entering their territory to undergo self-isolation or similar measures, but only on condition
that they impose the same requirements on their own nationals. The Commission
reiterated the recommendation that the temporary restriction should not apply to persons
in need of international protection, adding that the principle of non-refoulement must be
respected. Taking a cue from promising practices already adopted by some Member
States (Luxembourg, on 17 March,*V" Portugal, on 27 March®™), the Commission
recommended that the stay of visa holders unable to leave the territory due to travel
restrictions should be extended (if necessary, by issuing them with a long-stay visa or a
temporary residence permit), and that Member States should waive administrative
sanctions or penalties on third-country nationals in those circumstances. Regarding the
repatriation of EU citizens, the Commission recommended that Member States should
facilitate onward transit (by any means of transportation available) of EU citizens and
their family members who are returned to the EU from third-countries. The joint action
of the Commission and the Member States in securing assistance and consular repatriation

operations to EU citizens stranded in third-countries allowed thousands to return home**
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and demonstrated how a key entitlement of EU citizenship — that of consular protection
by any EU Member State outside of the EU (Article 46 of the Charter of Fundamental
Rights) — can be put into effect at crucial junctures. An arguable silver lining in this whole

nightmarish process.

In the end, when domestic courts, the ECtHR and the ECJ are finally called upon to assess
the lawfulness of Member States’ emergency border measures, it will all come down to
questions of legality, necessity, proportionality and respect for the principle of non-
discrimination, as is usually the case with restrictions to fundamental rights. Strict views
of necessity and proportionality will likely prove difficult to sustain, however, given the
unprecedented scale and severity of the health crisis, and the ongoing scientific
uncertainty as to the most effective ways to handle it** There are, in any case, a few
clear red lines provided by international human rights standards and EU law which some
EU Member States have no doubt crossed and for which they should be held accountable,
including discrimination on the basis of nationality, suspension of asylum applications,
push-backs at sea in breach of the principle of non-refoulement, and refusal to admit their

own nationals into the territory.
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