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1. Nota prévia 

 
O tema do direito de asilo andou, até 2015, longe das nossas preocupações. 
 
Durante muito tempo, a grande porta de entrada de refugiados na Europa eram os Estados 
com fronteira a Leste. Com a viragem do século, o desafio começou a colocar-se aos Estados 
do Sul. Desde então, em cada dez pedidos de asilo apresentados na União Europeia, nove são 
colocados a países do Sul da Europa, afetando, em particular, Estados como a Grécia, a Itália, o 
Chipre, a Hungria e Malta. 
 
Portugal tem sido poupado à enchente de pedidos que se tem verificado na Europa. Isso não 
nos deve, no entanto, sossegar e fazer acreditar que nada disto nos diz respeito. A dimensão 
que o problema atingiu e o facto de a Europa ter uma fronteira externa comum faz com que a 
construção de muros na fronteira búlgaro-turca ou nas fronteiras dos Estados balcânicos 
aconteça na nossa fronteira, na linha que separa o território europeu dos Estados – por 
enquanto – vizinhos.  
 
O instituto da proteção internacional a estrangeiros parte de um princípio geral: o de que os 
Estados têm obrigações diferenciadas perante diferentes tipos de estrangeiros. Não é 
indiferente, do ponto de vista do direito aplicável, a nacionalidade da pessoa em causa e os 
motivos que a levam a sair do país da sua nacionalidade e a não poder para lá voltar. 
 
Distinguimos, entre os estrangeiros, aqueles que, não sendo nacionais, são quasi-nacionais: os 
não-portugueses nacionais de países da União Europeia e os familiares destes; os não-
portugueses e não-europeus, que se definem, pela positiva, os nacionais de países terceiros da 
União Europeia; os apátridas. 
 
Para além desta diferenciação em função da origem, temos ainda as diferenciações baseadas 
no motivo da saída do país de origem: um estrangeiro traz sempre consigo uma história e uma 

1 Diretora do Centro de Estudos em Direito da União Europeia (CEDU) e do Mestrado em Direito da União Europeia 
(MDUE) da Universidade do Minho. Titular da Cátedra Jean Monnet em Direito da União Europeia. Diretora de 
UNIO – EU Law Journal (www.unio.cedu.direito.uminho.pt). Doutora em Direito (Ciências Jurídico-Políticas) pela 
Universidade de Coimbra. 
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intenção e é em função dessa história e dessa intenção que o Estado de acolhimento vai 
classificá-lo entre as diversas categorias de estrangeiros reconhecidos no nosso ordenamento 
jurídico. Entre os estrangeiros, encontramos diplomatas e membros de organizações 
internacionais, cujo estatuto é definido fundamentalmente por convenções internacionais; 
turistas; imigrantes, cuja definição jurídica não é clara, mas os traços fundamentais que nos 
permitem defini-los insistem no carácter voluntário da saída do país de origem, traduzido num 
propósito de valorização pessoal individual, profissional ou educacional, e na possibilidade de 
regresso a esse país2; não-nacionais que fogem a uma perseguição penal no seu país de 
origem, que, em alguns casos, pode terminar numa sanção de privação de liberdade perpétua 
ou de pena capital – o estatuto jurídico destes é definido por um complexo de normas, entre 
as quais as que se dedicam à necessária cooperação judiciária penal internacional; não-
nacionais, vítimas de crimes abjetos de tráfico humano, que têm um estatuto próprio de 
proteção no Direito internacional e no Direito Português; não-nacionais que fogem à guerra, 
ou porque não querem nela combater e são desertores, ou porque não conseguem viver sob a 
ameaça constante e permanente da guerra; não-nacionais que são perseguidos ou correm 
risco de sofrer ofensa grave aos seus direitos fundamentais no respetivo país de origem – e 
que, sendo refugiados, são objeto de proteção de normas internacionais e estaduais. 
 
Enfim, temos uma multiplicidade de situações, que nem sempre casam bem com as respostas 
jurídicas limitadas de que o ordenamento jurídico dispõe. Como sucede em múltiplos setores, 
também esta é uma área em que, por mais perfeita que fosse a capacidade de previsão do 
legislador, haveria sempre situações que lhe escapariam. 
 
Neste estudo concentrar-nos-emos nas respostas do ordenamento jurídico que se organizam à 
volta do instituto da proteção internacional. 
 
 
2. As vias de proteção internacional previstas no nosso ordenamento 
 
O instituto da proteção internacional, como é hoje designado nos instrumentos de direito da 
União Europeia e também na legislação portuguesa, deriva do direito de asilo. O direito de 
asilo foi consagrado na Declaração Universal dos Direitos Humanos, em 1948: “Toda a pessoa 
sujeita a perseguição tem o direito de procurar e de beneficiar de asilo em outros países”.  
 
Na sequência desta grande Declaração, que foi matriz inspiradora de todo o desenvolvimento 
– internacional e constitucional – dos direitos humanos, foi adotada em 1951, a Convenção de 
Genebra sobre o Estatuto do Refugiado, em que se definiu refugiado como a pessoa que 
“receando, com razão ser perseguida em virtude da sua raça, religião, nacionalidade, filiação 
em certo grupo social ou das suas opiniões políticas, se encontre fora do país de que tem a 
nacionalidade e não possa ou, em virtude daquele receio, não queira pedir a proteção daquele 
país; ou que, se não tiver nacionalidade e estiver fora do país no qual tinha a sua residência 
habitual após aqueles acontecimentos, não possa ou, em virtude do dito receio, a ele não 
queira voltar.” (artigo 1.A daquela Convenção).  

2 Ver Carla Amado Gomes e Anabela Costa Leão, A Condição de Imigrante – Uma Análise de Direito Constitucional e 
de Direito Administrativo, Coimbra, Almedina, 2010, p. 21-34. 
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A esta definição, somam-se outras contidas noutros textos de Direito Internacional3 e em 
diversas Constituições. Na Alemanha, na França, na Espanha, em Portugal, entre outros, o 
direito de asilo é um direito fundamental integrado no catálogo da Lei Fundamental. 
 
Estando Portugal hoje integrado numa união de Estados que tem por objetivo “assegurar a 
ausência de quaisquer controlos de pessoas, independentemente da sua nacionalidade, na 
passagem das fronteiras internas” (artigo 77º, número 1, alínea a) do Tratado sobre o 
Funcionamento da União Europeia), impôs-se, naturalmente, uma uniformização das regras no 
tratamento dos nacionais de países terceiros da União e uma gestão integrada das fronteiras 
externas, que são, hoje, fronteira externa comum do território da União. Assim, nos termos do 
artigo 78º do Tratado sobre o Funcionamento da União Europeia, esta deve desenvolver um 
Sistema Europeu Comum de Asilo. 
 
Também na Carta dos Direitos Fundamentais da União Europeia, que, nos termos do artigo 6º 
do Tratado da União Europeia, tem o mesmo valor jurídico dos Tratados, se elenca, entre os 
direitos fundamentais, o direito ao asilo, no artigo 18º, e o direito à proteção em caso de 
afastamento, expulsão ou extradição, no artigo 19º. A União Europeia não criou um conceito 
de refugiado, antes adotou o quadro jurídico e o correspondente conceito de refugiado da 
Convenção de Genebra de 1951. 
 
Esta definição de refugiado constante da Convenção de Genebra veio, no entanto, a ser 
considerada, ao longo das décadas, insuficiente para dar resposta a situações de urgente e 
grave necessidade de proteção. Todas estas definições giram à volta do conceito de 
perseguição e, como tal, não abarcam as situações de fuga de conflitos armados, internos e 
internacionais. Ora, nas últimas décadas, os conflitos armados têm sido a maior causa de 
movimentos de deslocação forçada de população. Por outro lado, a ideia de refugiado vítima 
de perseguição está associada à ideia de um Estado forte, musculado, repressivo e tirânico. 

3 A Convenção da Organização de Unidade Africana que rege os aspectos específicos dos problemas dos refugiados 
em África, de 1969 foi adotada pela Conferência dos Chefes de Estado e do Governo, em Addis-Abeba. O artigo 
inicial desta Convenção contém uma definição do termo refugiado considerada particularmente feliz. No número 1, 
transcreve a definição de refugiado da Convenção de Genebra; no número 2, decide aplicar o termo refugiado 
também a "qualquer pessoa que, devido a uma agressão, ocupação externa, dominação estrangeira ou a 
acontecimentos que perturbem gravemente a ordem pública ocorridos numa parte ou na totalidade do país de que 
tem nacionalidade, seja obrigada a deixar a sua residência habitual e a procurar refúgio noutro lugar fora do seu 
país de origem ou de nacionalidade". A Declaração de Cartagena sobre os refugiados, adotada no Colóquio sobre a 
Proteção internacional dos refugiados na América Central, México e Panamá: problemas jurídicos e humanitários, 
que teve lugar em 1984, em Cartagena, na Colômbia, reitera a importância dos princípios de proteção dos 
refugiados, o tratamento mínimo que se lhes deve dar em todas as circunstâncias e inclui uma definição de 
refugiado adaptada à realidade da região. De acordo com a terceira conclusão do documento,"a definição ou o 
conceito de refugiado recomendável para a sua utilização na região é o que, para além de conter os elementos da 
Convenção de 1951 e do Protocolo de 1967, considere também como refugiados as pessoas que tenham fugido dos 
seus países porque a sua vida, segurança ou liberdade tenham sido ameaçadas pela violência generalizada, a 
agressão estrangeira, os conflitos internos, a violação massiva dos direitos humanos ou outras circunstâncias que 
tenham perturbado gravemente a ordem pública". Não sendo nem um tratado, nem uma resolução de uma 
organização internacional, nem uma tradução de princípios gerais de DI, converteu-se numa fonte espontânea e 
atípica de Direito internacional em matéria de refugiados, pela sua aceitação como conjunto de normas de 
referência na matéria. Este processo foi continuado e desenvolvido pela Declaração e Plano de Acção concertado a 
favor dos refugiados, repatriados e deslocados centro-americanos e pelo documento Princípios e Critérios para a 
Proteção e Assistência aos Refugiados, repatriados e deslocados centro-americanos na América Latina, adoptados 
na Conferência Internacional sobre Refugiados centro americanos, celebrada na Guatemala, durante os meses de 
Abril e Maio de 1989. 
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Ora, muitas das graves violações de direitos humanos a que assistimos agora não são causadas 
por Estados fortes e opressivos, mas, pelo contrário, surgem em contexto de falhanço do 
Estado, dando lugar a situações de anarquia generalizada, em que há uma situação de violação 
sistemática dos direitos humanos e ausência de estruturas capazes de conseguirem 
adequadamente proteger as populações. 
 
Estas realidades levaram a que a proteção internacional que o instituto do direito de asilo 
confere se tenha expandido para além das fronteiras do conceito de refugiado e responda 
também a estas realidades. Temos, por isso, um asilo lato sensu, que abrange refugiados e 
outras pessoas carecidas de proteção internacional que não são refugiadas; e um asilo stricto 
sensu, que abrange apenas as pessoas definidas como refugiadas. 
 
Em Portugal, podemos distinguir, fundamentalmente, três vias de proteção internacional: o 
asilo constitucional, previsto artigo 33º/8, da Constituição, e no artigo 3º/1 da lei 27/2008, de 
30 de Junho4; o asilo “convencional”, previsto no artigo 1º da Convenção de Genebra, no 
artigo 27º da Carta dos Direitos Fundamentais da União Europeia, na Diretiva 2004/83/CE, do 
Conselho e no artigo 3º/2 da lei do asilo; e a proteção subsidiária, prevista no artigo 15º da 
Diretiva 2004/83/CE do Conselho e no artigo 7º da lei do asilo5. 
 
As duas primeiras vias conduzem ao reconhecimento do estatuto de refugiado – é o que 
resulta do artigo 33º/9 da Constituição e do artigo 4º da lei do asilo. 
 
A terceira via, que se designa por proteção subsidiária conduz à emissão de uma autorização 
de residência especial. 
 
Em qualquer destas vias, o reconhecimento ou não de uma destas formas de proteção 
internacional depende de um juízo de prognose, em que a partir dos dados existentes, se 
aprecia se aquela pessoa tem ou não condições de regressar em segurança ao seu país de 
origem. 
 
A autonomização de diferentes formas de proteção internacional, em que ao lado do asilo 
stricto sensu emerge, com grande importância, a figura da proteção subsidiária, tem levado ao 
progressivo abandono da designação do instituto do asilo em benefício da de proteção 
internacional, mais abrangente. Pela nossa parte, continuamos a preferir a designação “direito 
de asilo”, que está sedimentada entre os juristas e não só, e que pode e deve, a nosso ver, 
continuar a designar, por sinédoque, as várias formas de proteção internacional concedidas 
pelos Estados nos seus territórios a estrangeiros e apátridas, cujos direitos fundamentais mais 
básicos estão ameaçados no Estado de origem. Na definição concreta das condições para o 
reconhecimento dessas formas de proteção, surgem depois diferenciações, graças às quais se 
tem vindo a alargar o âmbito da proteção que o direito de asilo confere. 
 
  

4 Com a redação que lhe foi dada pela lei 26/2014, de 5 de maio. 
5 Sempre que aqui nos referimos a lei do asilo, queremos indicar a lei 27/2008, de 30 de junho, com as alterações 
que lhe foram introduzidas pela lei 26/2014, de 5 de maio.  
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2.1. Asilo constitucional 
 
Portugal é dos poucos países europeus que consagra o direito de asilo como direito 
fundamental na respetiva Constituição. E a norma constitucional que o prevê não só consagra 
o direito como densifica o respetivo âmbito de proteção, ao esclarecer quem pode ser titular 
de direito de asilo em Portugal: “estrangeiros ou apátridas perseguidos ou gravemente 
ameaçados de perseguição em consequência da sua catividade em favor da democracia, da  
libertação social e nacional, da paz entre os povos, da liberdade e dos direitos da pessoa 
humana.” – artigo 33º/8 da CRP. 
 
A lei do asilo acolheu, no artigo 3º/1, o direito de asilo constitucional. 
 
As pessoas que podem invocar o direito de asilo constitucional têm, pois, de ser, em primeiro 
lugar, ativistas e, em segundo lugar, as causas que os movem têm de caber nestes cinco 
grandes ideais: democracia, libertação social e nacional, paz entre os povos, liberdade e 
direitos da pessoa humana6. 
 
Esta norma é raramente objeto de aplicação pela Administração e pelos tribunais. É, pois, 
escassa a atenção que ela tem merecido e que fazem desta norma um parente pobre da 
norma alemã consagradora do direito de asilo na lei fundamental alemã, nos termos da qual os 
“perseguidos políticos gozam de direito de asilo” 7 e até mesmo da sua congénere francesa, 
prevista no Preâmbulo da Constituição de 1946, que diz apenas: “Todo o homem perseguido 
por causa da sua ação em favor da liberdade tem direito de asilo nos territórios da República”. 
 
E quantas situações podiam caber aqui! Quantos ativistas dos direitos humanos que lutam, por 
exemplo, pelo direito à educação das mulheres, pela erradicação da mutilação genital feminina 
nos seus países de origem, quantos resistentes à tirania dos respetivos governos, quantos 
combatentes pela autodeterminação dos respetivos povos deviam beneficiar deste estatuto 
especial de titulares do único direito fundamental da Constituição de que só os Portugueses 
não podem beneficiar – o direito de asilo. 
 
Não se compreende, pois, uma tão grande desatenção ao direito fundamental de asilo, 
consagrado, entre nós, desde a versão originária da Constituição Portuguesa, que foi 
sobrevivendo a todas as revisões constitucionais, sem o necessário aggiornamento e 
sobretudo sem a reflexão sobre as implicações que decorrem da circunstância de o direito de 
asilo ser um direito fundamental. 
 
 
  

6 Sobre o nosso direito fundamental de asilo, ver o nosso O direito de Asilo na Constituição Portuguesa – Âmbito de 
Portecção de um Direito Fundamental, Coimbra, 2009 e, mais recentemente, Ana Rita Gil,  "40 anos de Direito 
Constitucional de Asilo", Julgar, Maio-Agosto 2016, p. 169-196. 
7 Para um estudo sobre o direito fundamental de asilo nos Estados da União Europeia (à dimensão que esta tinha 
em 1997, antes do alargamento a Leste), ver Franck Moderne, Le droit constitutionnel d'asile dans les États de 
l'Union européenne, Paris, Economica, 1997, o nosso, O direito de asilo na Constituição Portuguesa - Âmbito de 
Portecção de um Direito Fundamental, Coimbra, 2009. 
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2.2. Asilo convencional 
 
Chamamos aqui asilo convencional ao casamento que a União Europeia promoveu – e que, 
antes dela, as leis dos diversos Estados europeus, entre os quais, Portugal, já faziam – entre o 
direito de asilo e a definição de refugiado contida da Convenção de Genebra, nos termos da 
qual são refugiados os estrangeiros e os apátridas que, receando com fundamento ser 
perseguidos em virtude da sua raça, religião, nacionalidade, opiniões políticas ou integração 
em certo grupo social, não possam ou, por esse receio, não queiram voltar ao Estado da sua 
nacionalidade ou da sua residência habitual.  
 
O artigo 18º da Carta dos Direitos Fundamentais da União Europeia, que tem como epígrafe 
“Direito de asilo” reza assim: “É garantido o direito de asilo, no quadro da Convenção de 
Genebra de 28 de Julho de 1951 e do Protocolo de 31 de Janeiro de 1967, relativos ao estatuto 
dos refugiados, e nos termos do Tratado que institui a Comunidade Europeia.” 
 
A Convenção de Genebra de 28 de julho de 1951, a que Portugal aderiu em 19608, que é o 
instrumento jurídico internacional mais importante para a proteção dos refugiados, 
paradoxalmente, não consagra o direito de asilo. Não foi possível conseguir entre os Estados 
signatários daquela Convenção o consenso necessário para que assumissem o dever de 
acolhimento aos refugiados. A solução encontrada passou pela adoção da regra do non-
refoulement, que consta do artigo 33º da Convenção de Genebra e que consiste na proibição 
de expulsão dos refugiados para o país onde alegam ser vítimas de perseguição. Não tendo 
sido possível a consagração de um direito de obter proteção com o correspondente dever de 
acolhimento por parte dos Estados, o sucedâneo de proteção que foi possível criar foi este: o 
da proteção face ao refoulement, que apenas garante ao refugiado que este não poderá ser 
expulso “para as fronteiras dos territórios onde a sua vida ou a sua liberdade sejam ameaçadas 
em virtude da sua raça, religião, nacionalidade, filiação em certo grupo social ou opiniões 
políticas” (artigo 33º, número 1 da Convenção de Genebra, in fine). 
 
Outro importante avanço conseguido nas negociações que conduziram à Convenção de 
Genebra de 1951 consistiu na proibição da perseguição criminal de quem – sendo refugiado - 
entre ou se encontre ilegalmente num Estado, face às regras aplicáveis aos estrangeiros. O 
facto de ser refugiado exclui a ilicitude que possa ter existido na forma como entrou no país, 
como, por exemplo, a falsificação dos documentos de entrada e de permanência. 
 
No artigo 1A da Convenção de Genebra, o refugiado aparecia definido como uma pessoa "que, 
em consequência de acontecimentos ocorridos antes de 1 de Janeiro de 1951, e receando com 
razão ser perseguida em virtude da sua raça, religião, nacionalidade, filiação em certo grupo 
social ou das suas opiniões políticas, se encontre fora do país de que tem a nacionalidade e não 
possa ou, em virtude do dito receio, não queira pedir a proteção daquele país(...)". 
 

8 Através do Decreto-Lei nº 43201, de 1 de outubro de 1960, tendo aposto a declaração de que a Convenção se 
aplicaria apenas aos refugiados em resultados dos acontecimentos ocorridos na Europa. Em 1967, foi adotado o 
Protocolo de Nova Iorque adicional à Convenção de Genebra, a que Portugal também aderiu através do Decreto-Lei 
207/75, de 17 de abril. 
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O Protocolo de Nova Iorque de 31 de Janeiro de 1967 adicional à Convenção de Genebra veio 
eliminar da definição do âmbito subjetivo contida no artigo 1A a referência à restrição 
temporal. 
 
Muitos dos Estados que se vincularam à Convenção de Genebra – em particular, os Estados 
europeus, entre os quais, Portugal 9– foram mais longe do que a Convenção exigia e 
reconheceram mais do que o mero direito ao non-refoulement, reconheceram um direto e 
próprio direito de asilo, direito de obter proteção no seu território nacional, aos refugiados, na 
definição da Convenção. 
 
A interpretação da definição de refugiado da Convenção de Genebra suscitou – e continua a 
suscitar – dificuldades.  
 
A perseguição tem de ser iniciada e desenvolvida pelo Estado para que as suas vítimas se 
possam considerar refugiadas? 
 
Como é que se avalia o risco de perseguição? De acordo com a Convenção de Genebra, o 
refugiado deve “recear, com fundamento” ser vítima de perseguição em caso de retorno ao 
país de origem. Como é que se avalia, se mede o receio e a pertinência e relevância do 
fundamento? 
 
O que se deve entender por perseguição derivada da “integração (ou filiação) em certo grupo 
social”? Poderão as mulheres, em determinados Estados, ser qualificadas como um grupo 
social para este fim? Poderão os homossexuais, ou os transexuais ser qualificados como um 
grupo social para este fim, sobretudo se pensarmos na realidade daqueles Estados que 
criminalizam a homossexualidade e a transexualidade ou que, não o fazendo, também não 
reprimem atos violentos contra estas pessoas? Poderão as crianças, em Estados que recrutam 
menores para as forças armadas, ser qualificadas como um grupo social? 
 
E o próprio conceito de perseguição? Como se define juridicamente? Quais são os seus 
contornos precisos? 
 
Eram significativas as diferenças nas respostas que os diversos Estados davam a estas 
matérias. Precisamente por existirem tais diferenças que obstam uma interpretação comum 
dos critérios para a determinação de quem pode receber proteção internacional, a União 
Europeia tem desenvolvido esforços de uniformização de critérios de interpretação de tal 
definição. O primeiro resultado de tal intenção está na Diretiva 2004/83/CE, de 29 de abril, 
contendo critérios para a determinação das condições de que depende a proteção 
internacional. Esta Diretiva sofreu depois alterações com a Diretiva 2011/95/UE, de 13 de 
dezembro. 
 

9 Desde a primeira lei do asilo, Lei 38/80, de 1 de agosto, artigo 1º, número 2. 
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Entre os muitos problemas que esta definição de refugiado coloca, vamos concentrar-nos em 
dois, que são centrais para aquela definição: o problema de saber o que se deve entender por 
perseguição e o que se deve entender por “recear com fundamento”. 
 
 
2.2.1. O conceito de perseguição 
 
Num estudo efetuado na Europa nos anos 90, em que uma das questões colocadas aos 
relatores dos diferentes Estados europeus era, precisamente, qual era o conceito de 
perseguição empregue, no respetivo Estado, para fins da determinação do estatuto de 
refugiado, chegou-se à conclusão, que, na generalidade dos Estados, se seguia um conceito 
retirado do dicionário, sem nenhum construção jurídica rigorosa a suportá-lo10. O conceito de 
perseguição implicava sempre, em consequência, uma ideia de acosso, de alguém que é 
vigiado e seguido atentamente pelas autoridades, que pretendem sujeitá-lo a represálias ou 
causar-lhe qualquer espécie de mal. 
 
Esta aproximação ao conceito de perseguição está na base de uma aplicação excessivamente 
restritiva do conceito de refugiado, que o limita a situações em que o requerente esteja em 
condições de provar que existem medidas de carácter individualizado contra si dirigidas que o 
impedem de regressar ao seu país de origem. 
 
Ora, o conceito de perseguição operativo neste contexto tem de ser mais do que o conceito 
comum da palavra que retiramos do dicionário. Foi essencialmente por influência da obra de 
um autor canadiano, James Hathaway, que o conceito de perseguição sofreu uma 
transformação, passando a estar ligado aos direitos previstos e protegidos pelo Direito 
Internacional dos Direitos Humanos11. 
 
A perseguição deve ser definida como uma violação grave dos direitos humanos, que, pela 
nossa parte, desenvolvemos e qualificamos do seguinte modo: privação grave, intencional e 
discriminatória dos direitos humanos12.  
 
Para haver perseguição, não é necessária a prova de prática de atos que se dirijam ao sujeito 
A, B ou C, individualizadamente. Basta que o sujeito A, B ou C, por este ter determinada 
religião, raça, ou qualquer outra característica diferenciadora, a que não deveria estar ligada 
nenhuma sanção, seja vítima de violações graves dos seus direitos fundamentais por causa 
dessa característica13. 

10 Jean-Yves Carlier e Phiplipe De Bruicker, Qu'est-ce qu'un réfugié?, Bruxelas, Bruylant, 1998. 
11 James Hathaway, The Law of Refugee Status, Toronto, Butterworths, 1991. 
12 Ver o nosso O Direito de Asilo na Constituição Portuguesa – Âmbito de protecção de um direito fundamental, 
Coimbra, 2009. 
13 Nesta linha se inserem também as recomendações do Alto Comissariado das Nações Unidas para os Refugiados 
(ACNUR). O ACNUR, consciente das dificuldades que a aplicação do conceito suscita desenvolveu também um 
conjunto de orientações para a aplicação deste conceito13. Assim, segundo o ACNUR, deve entender-se que 
qualquer ameaça à vida ou à liberdade em virtude da raça, religião, nacionalidade, opiniões políticas ou pertença a 
um certo grupo social é sempre perseguição. Outras violações graves aos direitos humanos - pelas mesmas razões - 
devem qualificar-se também como perseguição. É em função das circunstâncias de cada caso que podemos concluir 
quanto à qualificação como perseguição de determinados atos. Manual do ACNUR – pontos 51 a 53. 
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O requerente pode ter sido sujeito a várias medidas que, por si só, não constituem perseguição 
(por exemplo, discriminação sob diferentes formas), mas que, em alguns casos, combinadas 
com outros factores adversos (por exemplo, ambiente geral de insegurança no país de 
origem), podem os diversos elementos envolvidos, se considerados conjuntamente, produzir 
um estado de espírito no requerente que pode justificar de modo razoável a fundamentação 
do receio de perseguição por "motivos cumulativos".  
 
É importante olhar para a situação como um todo. Só esta abordagem holística nos permite 
distinguir as pessoas que, numa determinada sociedade, recebem um tratamento menos 
favorável, mas não são vítimas de perseguição daquelas que efetivamente o são.  
Por outro lado, importa ter presente também que, muitas vezes, entre os motivos que os 
requerentes apresentam para não quererem ou não poderem voltar ao seu país de origem, 
surgem também motivação económicas, relacionadas com a pobreza ou a falta de 
oportunidades existente no seu país de origem. A coexistência de tais motivações não 
desqualifica o pedido. O que releva é saber se existem motivações fortes do ponto de vista da 
ofensa grave aos direitos fundamentais do requerente que justificam a necessidade de 
proteção internacional. Se estas estão presentes, a motivação económica é irrelevante e não 
transforma o refugiado num imigrante económico. Tal só acontecerá se a motivação for 
exclusivamente económica14. 
 
As Diretivas europeias, em norma transposta pela lei portuguesa de asilo no artigo 5º, 
entendem que para que determinados atos sejam qualificados como perseguição se impõe 
que sejam suficientemente graves, devido à sua natureza ou persistência, para constituírem 
grave violação dos direitos humanos fundamentais; ou constituírem um cúmulo de várias 
medidas, incluindo violações dos direitos humanos, suscetíveis de afetar de forma grave os 
indivíduos. E, na mesma norma, no número 2, encontramos um elenco exemplificativo de atos 
suscetíveis de serem qualificados como atos de perseguição. 
 
O que importa reter é que a perseguição relevante, para efeitos de interpretação e aplicação 
do conceito de refugiado, é a violação grave e discriminatória de direitos fundamentais. 
Goodwin-Gill defende que a perseguição é grave quando afeta "a integridade e inerente 
dignidade do ser humano de uma forma considerada inaceitável de acordo com os padrões 
internacionais ou de acordo com os padrões mais exigentes que prevalecem no Estado a quem 
compete apreciar o pedido de asilo ou de reconhecimento do estatuto de refugiado"15. De 
acordo com a jurisprudência do Supremo Tribunal Administrativo, a perseguição é grave se é 
"atentatória do núcleo essencial da dignidade humana"16. Foi também defendida a aplicação 
neste contexto da figura do estado de necessidade do Direito Penal, devendo considerar-se 

14 Veja-se, neste sentido, o Manual do ACNUR, ponto 63. 
15 Goodwin-Gill, The Refugee in International Law, 2ª edição, Oxford, Clarendon Press, 1996, p. 77, citado supra. 
16 Veja-se a título de exemplo, o acórdão STA, processo 043576, relatado pelo Conselheiro Ferreira Neto, de 27 de 
Outubro de 1998. "O facto de se pertencer a um grupo étnico, que se diz ser alvo de discriminação, só poderia 
integrar o fundamento para o asilo (...) se aquela for actual e atingir tal grau de intensidade e extensão, que permita 
caracterizá-la como atentatória do núcleo essencial da dignidade humana." 
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consequentemente grave uma medida atentatória dos direitos fundamentais diante da qual se 
torne irrazoável exigir à pessoa em causa outra coisa que não a fuga17. 
 
A discriminação é um elemento integrante do conceito de perseguição. Para que exista, 
efetivamente, perseguição, é necessário que as violações de direitos humanos sejam 
motivadas por qualquer intenção discriminatória. A perseguição é necessariamente 
discriminatória, mas nem toda a discriminação é persecutória.  
 
Em termos gerais, para o efeito que aqui nos interessa, existe discriminação sempre que se 
associam desvantagens a características e condutas que não são motivo legítimo para tais 
penalizações, à luz da nossa consciência jurídica.  
 
 
2.2.2. O significado de “recear com razão” 
 
Para merecer proteção internacional é necessário verificar-se um forte receio “com razão” do 
regresso ao país de origem.  
 
A expressão "receando com razão" contém um elemento subjetivo e um outro objetivo, e, 
para determinar se esse receio fundado existe, devem ser tidos em consideração ambos os 
elementos.  
 
No essencial, em linha com estas orientações, encontramos contributos da jurisprudência 
portuguesa, concretamente do Supremo Tribunal Administrativo, como implicando a 
conjugação de dois elementos: um elemento subjetivo, o receio, e um elemento objetivo, que 
consiste em verificar se esse estado de espírito se baseia numa situação objetiva. 
 
Assim, nos termos do Acórdão do Supremo Tribunal Administrativo, de 9 de Fevereiro de 2005, 
no Processo 01397/04: “O receio de perseguição, atenta a exigência legal da respectiva 
razoabilidade, implica que o mesmo se não reduza a uma mera condição subjectiva (estado de 
espírito do recorrente), devendo antes fundar-se numa situação ou realidade fáctica de 
carácter objectivo, normalmente (em termos de homem médio) geradora de tal receio.” 
 
A interpretação aqui vertida desta norma está, em geral, em consonância com as orientações 
do Alto Comissariado das Nações Unidas para os Refugiados. Porém, parece-nos que o recurso 
à figura do homem médio – importante para a apreciação objetiva da situação no país de 
origem – não afaste a consideração de elementos pessoais que podem ser relevantes para a 
determinação do estatuto.  
 
A informação sobre o país de origem (internacionalmente designada pela sigla COI, Country of 
Origin Information) é um elemento essencial para a instrução dos pedidos de asilo. No artigo 
4º da Diretiva 2011/95/EU (e bem assim no artigo 18º da lei do asilo), são feitas diversas 
referências a essa informação sobre o país de origem, que são os dados objetivos de que as 

17 Niraj Nathwani, "The Purpose of Asylum", em International Journal of Refugee Law, 2000, p. 354. 
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entidades nacionais podem dispor para apreciar a credibilidade dos fundamentos do pedido de 
proteção internacional. 
 
Esta informação, no entanto, não pode dispensar a análise das circunstâncias subjetivas do 
candidato ao estatuto de refugiado. Pode concluir-se, de acordo com as informações obtidas 
sobre o país de origem de determinado requerente, que o regime vigente no seu país de 
origem não é, em geral, particularmente repressivo, mas se houver indícios de que pessoas 
próximas do requerente (amigos ou membros da família) sofreram violações graves dos seus 
direitos fundamentais, pode tal circunstância subjetiva considerar-se geradora de um forte 
receio individual, merecedor de valoração na situação concreta. Nestes casos, os elementos 
subjetivos podem impor-se aos elementos objetivos referentes à caracterização geral da 
situação no país de origem. 
 
 
2.3. Proteção subsidiária 
 
A proteção subsidiária é a forma de dar resposta à consciência - que hoje generalizadamente 
existe - de que, apesar da sua abrangência, a Convenção de Genebra é insuficiente para cobrir 
todas as situações de carência efetiva de proteção internacional. Dela ficam de fora vítimas de 
conflitos armados, internos ou internacionais, vítimas de situações de violência indiscriminada, 
e outras pessoas relativamente às quais o regresso ao país de origem não pode ser feito com 
segurança e que, apesar disso, não podem beneficiar do estatuto de refugiado, porque não são 
vítimas de perseguição. 
 
Paralelamente, vários instrumentos de Direito Internacional e instâncias de proteção de 
direitos humanos, como o Tribunal de Estrasburgo, vieram também obrigar os Estados a 
proteger estrangeiros em situação de especial vulnerabilidade, proibindo a expulsão para 
países onde aqueles pudessem ser expostos a tortura ou a penas e tratamentos cruéis, 
degradantes e desumanos. 
 
As obrigações que para os Estado decorrem da sua vinculação a instrumentos internacionais 
de proteção dos direitos fundamentais – concretamente da Convenção Europeia dos Direitos 
Humanos e do seu artigo 3º - não se limitam a exigir que o Estado se abstenha de praticar atos 
contrários a esses direitos, mas também que os Estados não expulsem pessoas que se 
encontrem sob sua jurisdição para territórios onde possam ser vítimas de graves violações dos 
seus direitos fundamentais. 
 
Foi assim que chegamos à consagração, ao nível europeu, na Diretiva 2004/83/CE, da figura da 
proteção subsidiária, que visa precisamente, proteger as situações em que alguém corra risco 
de sofrer “ofensas graves aos seus direitos fundamentais”. 
 
O que é uma ofensa grave para este fim? Nos termos do artigo 15º da Diretiva 2004/83/CE e 
do artigo 7º da nossa lei, pode significar risco de que lhe seja aplicada a pena de morte ou 
execução; risco de sofrer tortura ou pena ou tratamento cruel, desumano ou degradante (em 
linha com a interpretação feita pelo Tribunal Europeu dos Direitos Humanos); ameaça grave 
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contra a vida ou a integridade física da pessoa, resultante de violência indiscriminada em 
situações de conflito armado internacional ou interno ou de uma situação de violação 
sistemática, generalizada e indiscriminada de direitos humanos. 
 
Uma das questões mais importantes que a este respeito se suscitou foi colocada no âmbito do 
caso Elgafaji diretamente ao Tribunal de Justiça da União Europeia e a questão foi a seguinte: 
“É necessário provar, nos casos de vítimas de conflitos armados ou de violência generalizada, 
que se é visado especificamente em razão de elementos próprios da situação pessoal do 
requerente?”18 
 
Ou bastará a invocação de um risco generalizado que a permanência no território de um dado 
país implica? 
A resposta dada pelo Tribunal de Justiça da União Europeia em Fevereiro de 2009, num 
processo em que interveio, como Advogado-Geral, Miguel Poiares Maduro, foi a de que a 
existência de uma ameaça grave e individual contra a vida e a integridade física do requerente 
da proteção subsidiária não está subordinada à condição de este fazer prova de que o 
requerente é visado especificamente em razão de elementos próprios da sua situação pessoal. 
Excecionalmente, a existência de uma tal ameaça pode ser dada como provada quando o grau 
de violência indiscriminada seja de um nível tão elevado que existem motivos significativos 
para acreditar que um qualquer civil expulso para o país ou para a região em causa poderia 
correr, pelo simples facto de se encontrar no território destes, um risco real de sofrer uma 
ameaça grave e individual. 
 
Esta ampla proteção subsidiária, pretendida pelas Diretivas da União Europeia, que vincula os 
Estados ao reconhecimento de proteção internacional muito para além do que a Convenção de 
Genebra exige, não pode, no entanto, comprimir o campo de aplicação do estatuto de 
refugiado na União Europeia. As autorizações de residência concedidas por via do artigo 7º da 
lei do asilo são soluções subsidiárias. Subsidiárias porquê? Porque só têm lugar quando não se 
verificam os pressupostos para o reconhecimento do estatuto de refugiado. Na prática, 
verifica-se, no entanto, muitas vezes que, por ser menos exigente nos seus pressupostos, esta 
figura acabou por enfraquecer o recurso ao estatuto de refugiado, preferindo-se, muitas vezes, 
a proteção subsidiária, mesmo onde a possibilidade de comprovar atos de perseguição não 
estivesse, por completo, excluída. 

 
 

3. Cláusulas de exclusão 
 
A proteção que o asilo e a proteção subsidiária concedem tem, no entanto, limites.  
 
E não são só os limites que decorrem da própria determinação de quem pode beneficiar de 
proteção internacional. 
 

18 Tribunal de Justiça da UE, Processo C – 465/07, 17 de Fevereiro de 2009.  
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Dela não podem beneficiar autores de crimes de guerra, crimes contra a paz e crimes contra a 
humanidade. Também não podem invocar nenhuma daquelas vias de proteção internacional 
pessoas que tenham cometido crimes graves de direitos comum antes de terem entrado em 
território nacional. Finalmente, não pode acolher-se sob o manto da proteção internacional 
quem tenha praticado atos contrários aos fins e aos princípios das Nações Unidas. 
 
É o que resulta não só do artigo 1F da Convenção de Genebra, como ainda do artigo 14º, 
número 2, da Declaração Universal dos Direitos Humanos. Consta também tal solução do 
artigo 12º da Diretiva 2011/95/EU e do artigo 9º da nossa lei de asilo. 
 
A lei do asilo portuguesa, quanto aos crimes de direito comum especificou as condições da sua 
relevância para este efeito: deve tratar-se de “ crime doloso de direito comum punível com 
pena de prisão superior a três anos fora do território português, antes de ter sido admitido 
como refugiado”. A lei portuguesa acrescenta ainda entre as cláusulas de exclusão a 
circunstância de o requerente representar um “perigo ou fundada ameaça para a segurança 
interna ou externa ou para a ordem pública”19. 
 
O Tribunal de Justiça da União Europeia teve ocasião de se pronunciar já, variadas vezes, sobre 
estas cláusulas de exclusão e o modo como devem ser interpretadas. Fê-lo, pela primeira vez, 
no acórdão B. e D. no processo C-57/09, em 9 de novembro de 2010. Mais recentemente, em 
31 de janeiro de 2017, fê-lo no Acórdão Lounani no processo C-573/14, em que foi 
confrontado com a questão da interpretação daquelas cláusulas nos casos em que o 
requerente, não sendo autor efetivo de atos terroristas, tenha participado em atividades de 
recrutamento, organização, transporte ou equipamento de pessoas com o propósito de 
perpetrar, planear ou preparar atos terroristas. O entendimento do Tribunal foi no sentido de 
que “para que se verifique a causa de exclusão do estatuto de refugiado (…), não é necessário 
que o requerente de proteção internacional tenha sido condenado por uma das infrações 
terroristas (…). Para efeitos de avaliação individual dos factos que permitem apreciar se 
existem razões ponderosas para pensar que uma pessoa praticou atos contrários aos objetivos 
e princípios das Nações Unidas, instigou a prática desses atos ou neles participou de qualquer 
outro modo, a circunstância específica de essa pessoa ter sido condenada, pelos tribunais de 
um Estado-Membro, por participação nas atividades de um grupo terrorista, reveste particular 
importância, como a declaração de que essa pessoa era membro dirigente desse grupo, não 
sendo necessária a prova de que ela própria foi instigadora de um ato terrorista ou que nele 
participou de qualquer outro modo”. 
 
Estas cláusulas de exclusão constituem pressupostos negativos, elementos impeditivos do 
acesso à proteção internacional.  
 
Os pressupostos positivos, de que tratámos, definem por inclusão quem pode beneficiar de 
proteção. Estas cláusulas ou pressupostos negativos fazem-no por exclusão e conduzem à 
recusa de proteção a pessoas que preenchem os critérios positivos necessários para 

19 Mais desenvolvidamente sobre os pressupostos negativos da titularidade do direito de asilo, ver o nosso O Direito 
de Asilo na Constituição Portuguesa – Âmbito de protecção de um direito fundamental, Coimbra, 2009, p. 329-354. 
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beneficiarem de proteção internacional, isto é, que cabem na definição de refugiado e de 
beneficiário de proteção subsidiária. 
 
O âmbito de proteção do direito de asilo não consiste, pois, numa delimitação prima facie de 
um conjunto de pessoas que, por serem estrangeiras ou apátridas, podem vir a gozar, em 
termos definitivos, de proteção internacional. O âmbito subjetivo desta proteção há-de 
resultar de um conjunto amplo de pressupostos que, sendo de sinal contrário, permitirão a 
quem cumpra satisfatoriamente os pressupostos positivos, não se verificando na sua situação 
concreta os pressupostos negativos, ser titular do direito de asilo. 
 
A apreciação em concreto destas cláusulas de exclusão respeita algumas particularidades do 
ponto de vista do procedimento. 
 
Devem apreciar-se, primeiro, as normas de inclusão, de determinação dos beneficiários de 
proteção internacional e só depois de concluir que estes se reúnem no caso concreto os 
pressupostos positivos é que se devem apreciar os pressupostos negativos.  
 
No que respeita à medida e ao ónus da prova, parece-nos que, dada a gravidade da decisão de 
exclusão de alguém do âmbito de proteção internacional, apesar de correr risco de 
perseguição e de sofrer ofensa grave, não basta uma simples “probabilidade” que se verifique 
no caso concreto uma das cláusulas de exclusão, mas é necessário que não subsista dúvida 
razoável quanto aos factos integradores destas cláusulas20.  
 
O ónus da prova, por seu lado, deve ser assumido pelo Estado, no sentido de estar obrigado ao 
reconhecimento do direito de asilo sempre que não consiga provar, de modo claro e para além 
de qualquer dúvida razoável o cumprimento dos pressupostos negativos. Impor ónus da prova, 
quanto a estes factos, ao requerente do asilo significaria obrigá-lo a uma prova negativa, sob 
pena de ser excluído do estatuto de refugiado. 

 
 

4. O procedimento de asilo 

O direito de asilo e o direito à proteção subsidiária são direitos cuja concretização, por sua 
própria natureza, pressupõem um procedimento e a sua previsão legal em termos que 
possibilitem o exercício efetivo do direito.  
 
Os procedimentos de asilo são particularmente complexos. Está em causa a prova de que a 
pessoa em causa tem fundado receio de perseguição ou de sofrer ofensa grave. E são casos em 
que o material probatório é quase sempre escasso e os meios de obtenção de prova são quase 
sempre inacessíveis. Sem grande esforço, conseguimos perceber que quando alguém foge do 
seu país por receio de estar a ser perseguido não traz consigo um arquivo de todos os 
documentos que provem as razões por que é perseguido. O mais provável é até que se 

20 A chamada “evidence beyond any reasonable doubt”. A Convenção de Genebra vai também neste sentido, na 
medida em que refere que a exclusão só pode dar-se, se houver “razões ponderosas para pensar” que o requerente 
praticou algum dos atos referidos nas cláusulas do artigo 1 F. 
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desembarace desses documentos comprometedores para melhor conseguir atravessar a 
fronteira em segurança. Ao chegar ao país de acolhimento, exigem-lhe, no entanto, que prove 
que é perseguido e quais são as razões que fazem daquele requerente um alvo de perseguição 
por parte do Estado da sua nacionalidade ou da sua residência habitual. Na maior parte dos 
casos, não possui consigo esses documentos (muitas vezes, não possui sequer documentos de 
identificação pessoal válidos) e não pode denunciar o seu paradeiro às autoridades do país de 
origem, pelo que a via diplomática, como meio de obter elementos relevantes para a prova, 
lhe está vedada21. 
 
Nos procedimentos de determinação da necessidade de proteção subsidiária em que não 
esteja em causa a apreciação da situação pessoal do requerente, mas apenas a existência de 
uma situação de violação sistemática dos direitos humanos ou de conflito armado, a matéria a 
provar pode ser um pouco mais simples do que nos casos do direito de asilo stricto sensu, se 
bem que a recolha de informação sobre o país de origem seja uma tarefa exigente para as 
autoridades a quem compete a decisão do pedido. 
 
A celeridade é também um aspeto fundamental que não pode ser subestimado. Uma das 
ameaças para o direito de asilo é a possibilidade de o seu uso abusivo poder funcionar como 
uma via fácil para escapar aos controles migratórios. Se a simples invocação do asilo constituir 
o requerente no direito de aceder ao território e aí permanecer por um período de meses ou 
anos, enquanto aciona todas as garantias que o sistema lhe concede, para, no final, concluir 
que o pedido é improcedente e que o requerente deve ser expulso, o mais provável é que 
nunca venha a sê-lo. A credibilidade de um sistema de asilo exige, pois, celeridade na resposta 
aos pedidos de asilo. E a própria vida das pessoas que requerem asilo não se compadece com 
períodos de espera desnecessariamente longos, em que as pessoas permanecem 
provisoriamente no país sem certezas quanto ao seu futuro. 
 
Entre os objetivos da criação de um sistema europeu comum de asilo consta também, na 
alínea d) do número 2 do artigo 78º do Tratado sobre o Funcionamento da União Europeia, o 
objetivo de estabelecer “procedimentos comuns em matéria de concessão e retirada do 
estatuto uniforme de asilo ou de proteção subsidiária”. As normas da lei do asilo nesta matéria 
devem, pois, pautar-se pelas exigências que hoje constam da Diretiva 2013/32/UE, do 
Parlamento Europeu e do Conselho, de 26 de junho, relativa a procedimentos comuns de 
concessão e retirada do estatuto de proteção internacional. 
 
Não cabendo, nesta introdução, uma análise detalhada do procedimento de asilo em Portugal, 
há algumas linhas das opções legislativas neste domínio que importa, ainda assim, referir.  
 
Em primeiro lugar, na lei do asilo portuguesa, não há tratamento diferenciado entre pedidos 
de asilo e pedidos de autorização de residência por proteção subsidiária. O procedimento é 
único. Muito embora se mantenha a distinção entre estatuto de refugiado e outras formas de 
proteção, nos termos já analisados, a lei é clara na opção pela ideia de um “guichet” ou 
“balcão único”. Ou seja, não se exige que o requerente qualifique o seu pedido; este pede 

21 Ver o nosso “Quem prova o que pode a mais não é obrigado? – Sobre a medida e o ónus da prova nos processos 
de asilo”, em Cadernos de Justiça Administrativa, nº 70, Julho/Agosto 2008, p. 61-70. 
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proteção às autoridades e a estas depois compete adequar a resposta à situação do 
requerente. Nos termos do artigo 10º da lei do asilo, presume-se que um pedido de proteção 
internacional é um pedido de asilo, devendo as autoridades proceder primeiro à análise dos 
pressupostos do direito de asilo e, só depois de concluírem que o requerente não é elegível 
para o estatuto de refugiado, é que podem passar à análise dos pressupostos da proteção 
subsidiária.  
 
Em segundo lugar, o procedimento está estruturado em duas fases: fase de admissibilidade e 
fase de concessão22.  
 
Em terceiro lugar, a lei do asilo prevê um procedimento especialmente célere para a 
apreciação dos pedidos apresentados nos postos de fronteira, tendo a lei aqui em vista as 
situações em que o requerente não cumpre os requisitos previstos na lei de estrangeiros para 
entrar em território nacional e apresenta às autoridades portuguesas pedido de proteção 
internacional. O que caracteriza fundamentalmente estes procedimentos é a sua urgência, 
dado que os requerentes permanecem detidos na zona internacional do porto ou aeroporto 
enquanto aguardam decisão quanto à admissibilidade do seu pedido e essa circunstância 
obriga, naturalmente, as autoridades, a uma atuação muito expedita. 

 
 
5. A impugnação judicial das decisões administrativas em matéria de asilo 
 
A importância de reconhecer aos requerentes de asilo adequadas garantias abrange também 
necessariamente o recurso a autoridades judiciais. A intervenção dos tribunais em matéria de 
asilo tem vindo, aliás, a ser reforçada. Isso resulta, desde logo, das exigências do Tribunal 
Europeu dos Direitos Humanos23 e também da própria evolução paralela do Direito da União 
Europeia. A comparação entre a primeira Diretiva Procedimentos, a Diretiva 2005/85/CE, e a 
Diretiva atualmente em vigor, a Diretiva 2013/32/UE, do Parlamento Europeu e do Conselho, 
de 26 de junho, relativa a procedimentos comuns de concessão e retirada do estatuto de 
proteção internacional é reveladora da evolução verificada. Parece-nos particularmente 
relevante o conteúdo do atual artigo 46º da Diretiva, assegurando “o direito a interpor recurso 
efetivo perante um órgão jurisdicional”. Quanto à intensidade do controlo judicial pretendido, 
esta norma é também eloquente. No número 3, impõe-se que os Estados-membros assegurem 
“um recurso efetivo inclua a análise exaustiva e ex nunc da matéria de facto e de direito, 
incluindo, se aplicável, uma apreciação das necessidades de proteção internacional”. As 
exigências desta norma da Diretiva europeia não encontram sequer uma pálida tradução na lei 
do asilo que a transpôs. 
 
Há, pois, uma crescente judicialização do direito de asilo.  
 

22 Para uma descrição mais detalhada do procedimento previsto na lei de 1998 e que se mantém, neste aspeto, no 
essencial, inalterado, ver o nosso “A Recusa dos Pedidos de Asilo por Inadmissibilidade”, em Estudos em 
Comemoração do 10º Aniversário da Licenciatura em Direito da Universidade do Minho, Coimbra, Almedina, 2003, 
p. 79- 94. 
23 Exigências essas que decorrem do direito ao recurso efetivo, previsto no artigo 13º da Convenção Europeia dos 
Direitos Humanos.  
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O sistema português tem acompanhado bem esta tendência. 
 
Já no Acórdão do Tribunal Constitucional 962/96, de 11 de Julho, este mesmo aspeto foi 
aflorado. Aí se apreciou o regime legal que afastava a possibilidade de prestar patrocínio 
judiciário ao requerente de asilo, porque se exigia a residência prévia em território nacional 
pelo período mínimo de um ano. No Acórdão pode ler-se: 
 
"Esta solução é inconstitucional, desde logo, porque ela desconstrói a efectividade do direito de 
asilo, garantido aos estrangeiros e apátridas, nos termos do artigo 33, número 6, da 
Constituição. A desejabilidade constitucional de realização do direito de asilo, que se radica nos 
valores da dignidade do homem, na ideia de uma República de 'indivíduos', e não apenas de 
cidadãos, e na proteção reflexa da democracia e da liberdade seria claramente inconseguida aí 
onde à proclamação do direito apenas correspondesse o poder de impetrar o asilo junto da 
Administração sem garantia de controlo judicial"24. 

Após a revisão constitucional de 1997, devíamos, aliás, acrescentar que, por ser um direito, 
liberdade e garantia pessoal, o legislador está obrigado não só a garantir o acesso aos tribunais 
para tutela do direito fundamental de asilo, mas também a assegurar "procedimentos judiciais 
caracterizados pela celeridade e prioridade, de modo a obter tutela efectiva e em tempo útil 
contra ameaças ou violações" do seu direito (artigo 20, número 5 da Constituição Portuguesa). 
 
Uma das questões que gerou mais controvérsia ao longo das sucessivas alterações ao regime 
legal do asilo em Portugal foi precisamente a da justiciabilidade das decisões administrativas 
tomadas nesta matéria25. 
 
A lei do asilo de 1998 veio admitir expressamente a impugnabilidade de todas as decisões 
administrativas em matéria de asilo, mesmo as de mera admissibilidade ou inadmissibilidade 
do pedido, mas não atribuía efeito suspensivo a estas ações judiciais, o que significava que um 
requerente de asilo cujo pedido não fosse admitido, podia impugnar essa decisão, mas esse 
facto não impedia a execução de medida de expulsão do território nacional, que é o desfecho 
comum das decisões de inadmissibilidade do pedido. Os prazos para a execução das expulsões 
eram tão curtos que tornavam inviável, na prática, mesmo a apresentação de um pedido de 
suspensão de eficácia da decisão enquanto medida cautelar adequada a evitar o afastamento 
do território nacional na pendência do processo judicial (uma vez que a execução da decisão 
de afastamento ocorria quase inevitavelmente antes da citação da entidade demandada). Este 
foi um aspeto muito criticado na lei de 1998. Assim, segundo Nuno Piçarra, "no âmbito 
específico do direito de asilo (...) um recurso jurisdicional com efeito meramente devolutivo 

24Acórdão 962/96, de 11 de Julho, relatado pela Conselheira Assunção Esteves, publicado no DR, I Série, de 15 de 
Outubro de 1996, que declarou a inconstitucionalidade, com força obrigatória geral, as normas contidas no artigo 7, 
número 2, do Decreto-Lei 387-B/87, de 29 de Dezembro e no artigo 1, números 1 e 2  do Decreto-Lei 391/88, de 26 
de Outubro, na parte em que veda o apoio judiciário a quem pretenda impugnar contenciosamente o ato que lhe 
negou asilo (negritos nossos). 
25 Ver, sobre esta matéria, o controverso acórdão do Tribunal de Justiça da União Europeia, proferido em 28 de 
Julho de 2010, no caso Samba Diouf v. Ministre du Travail, de l'Emploi et de l'Immigration (Luxembourg), processo 
C-69/10. 
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perde toda a sua eficácia protectora (...)" e "(...) frustra o princípio da tutela judicial efectiva 
dos direitos e interesses legalmente protegidos"26. 
 
O Tribunal Europeu dos Direitos Humanos foi também chamado a pronunciar-se sobre a 
questão de saber se a execução de decisões de expulsão antes de haver apreciação judicial das 
decisões administrativas em matéria de asilo era compatível com o direito ao recurso judicial 
efetivo previsto no artigo 13º da Convenção Europeia dos Direitos do Homem. E, no caso 
Gebremehdin contra a França, o Tribunal foi claro no sentido de entender que o direito ao 
recurso judicial efetivo impõe que os requerentes possam permanecer em território nacional 
até haver uma decisão judicial relativamente aos atos praticados pela autoridade 
administrativa que estes pretendam impugnar27. 
 
A lei portuguesa de 2008 deu essa passo decisivo e previu a possibilidade de impugnação de 
todos os atos desfavoráveis em matéria de asilo e associou efeito suspensivo automático a 
todas essas impugnações judiciais – indo para além do que eram as exigências da Diretiva 
2005/85/CE, então em vigor.  
 
De modo a garantir que os procedimentos judiciais são céleres, não pondo em causa a eficácia 
na aplicação das consequências que decorrem de decisões negativas – e que implicam, em 
regra, a expulsão do território nacional -, previu prazos muitos curtos para estes processos – 
excessivamente curtos, mesmo irrazoáveis, numa solução legislativa que foi depois 
parcialmente corrigida em 2014. Resta saber se a solução atual alcança o necessário equilíbrio 
entre as garantias efetivas dos requerentes de asilo – que impõem a apreciação judicial da 
decisão antes da execução de quaisquer medidas de expulsão – e a necessidade de garantir a 
tomada e execução de decisões céleres nesta matéria, sob pena de a eficácia do sistema ficar 
afetada. 

 
 

6. Nota Final 
 
Os migrantes - e, entre estes, os refugiados - são um dos principais desafios que se colocam 
atualmente à Europa. A situação de instabilidade vivida em muitas regiões que circundam os 
Estados europeus leva-nos a pensar que, se não houver uma mudança na situação política em 
muitas dessas regiões do mundo, o problema tenderá a manter-se.  
 
O desafio é, portanto, essencialmente, político. 
 
Os órgãos judiciais desempenham, no entanto, uma função essencial de garantia dos direitos 
dos migrantes e dos refugiados. A evolução do direito de asilo na Europa, desde 1990 até 
agora, tem sido impulsionada por decisões dos tribunais, em particular do Tribunal Europeu 
dos Direitos Humanos, que tem sido percursor de uma série de alterações no quadro legal e 

26 Nuno Piçarra, "Em Direcção a um Procedimento Comum de Asilo", em Themis, 2000, p. 291-292. 
27 Ver decisões do Tribunal Europeu dos Direitos do Homem no caso Gebremedhin contra França, de 16 de Abril de 
2007. Antes desta decisão, já o caso Conka contra Bélgica, de 5 de Fevereiro de 2002 tinha chegado a conclusões 
próximas, embora não tão radicais. 
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jurisprudencial, sempre concretizando e elevando o nível de garantias reconhecidas aos 
requerentes de asilo e aos refugiados. É curioso verificar que esse papel destacado foi 
conseguido sem que a Convenção Europeia dos Direitos Humanos ou os seus Protocolos 
prevejam direitos específicos relativamente aos refugiados. O direito de asilo não consta da 
Convenção Europeia de 1950. Os direitos dos refugiados são, essencialmente, uma questão de 
direitos humanos. Uma concepção universalista destes direitos, bem assimilada e praticada 
pelas instâncias judiciais chamadas a pronunciar-se sobre estes processos, é condição 
necessária para ajudar a encontrar adequadas respostas aos desafios que as migrações nos 
colocam hoje e continuarão a colocar.  
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TEDH, De Souza Ribeiro v. França, n.º 22689/07, de 13-12-2012 


Temas abordados: Arts. 8.º e 13.º da CEDH, residente de longa duração, procedimento, 


expulsão, direito a recurso efetivo 


 


Sumário legal:  


Article 13 


Effective remedy 


Enforcement of deportation order within fifty minutes after court application for stay of 


execution was lodged: violation 


Facts – The applicant, a Brazilian national, lived in French Guiana with his family from 1988, 


when he was seven years old, until January 2007. On 25 January 2007 he was stopped at a 


road check. Unable to show proof that his presence on French soil was legal, he was arrested 


and served with administrative orders for his removal and detention pending removal. At 3.11 


p.m. the next day he applied to an administrative court for judicial review of the removal 


order. He made an urgent request for a stay of execution suspension of the removal order and 


expressed serious doubts as to its validity. At 4 p.m., barely fifty minutes after lodging his 


application with the administrative court, the applicant was removed to Brazil. That evening 


the administrative court declared his application for judicial review devoid of purpose as he 


had already been deported. In February 2007 the applicant lodged an urgent application for 


protection of a fundamental freedom (requête en référé liberté) with the administrative court, 


which was dismissed. In August 2007 he returned to French Guiana illegally. On 18 October 


2007 the administrative court examined the applicant’s application of 25 January 2007 for 


judicial review of the initial removal order, which it declared illegal and set aside. In June 2009 


the applicant was issued with a “visitor’s” residence permit, which was renewed until June 


2012. He now has a renewable residence permit for “private and family life”. 


In a judgment of 30 June 2011, a Chamber of the Court unanimously declared the complaint 


under Article 8 inadmissible for lack of victim status on the grounds that the administrative 


court had acknowledged the unlawfulness of the measure on the basis of which the applicant 


had been deported to Brazil and the applicant had subsequently been able to return to France 


and obtain a renewable residence permit. As to the complaint that the appeal against the 


deportation order did not have suspensive effect, the Court held by four votes to three that, 


having regard to the States’ margin of appreciation in this sphere, there had been no violation 


of Article 13 taken in conjunction with Article 8 as the consequences of interference with the 


rights secured under Article 8 were in principle reversible, as the applicant’s case showed, 







since the family ties had not been severed for any length of time as he had been able to return 


to France a short time after his deportation. 


Law – Article 13 in conjunction with Article 8: The Court noted, firstly, that the applicant had 


made use of the remedies available to him under the system in force in French Guiana prior to 


his removal. However, the prefect had effected only a cursory examination of his situation. The 


applicant had been removed from the territory less than thirty-six hours after his arrest 


pursuant to a administrative removal order that was succinct and stereotyped and was served 


on the applicant immediately after his arrest. 


Furthermore, regardless of the reason for the applicant’s illegal situation at the time of his 


arrest, he was protected under French law against any form of expulsion. That was the 


conclusion reached by the administrative court, which had proceeded to declare the removal 


order illegal. Thus, by 26 January 2007 the French authorities were in possession of evidence 


that the applicant’s removal was not in accordance with the law and might therefore 


constitute an unlawful interference with his rights. Accordingly, at the time of his removal to 


Brazil a serious question arose as to the compatibility of his removal with Article 8 of the 


Convention and he therefore had an “arguable” complaint in that regard for the purposes of 


Article 13. 


The applicant had been able to apply to the administrative court. That court fulfilled the 


requirements of independence, impartiality and competence to examine the applicant’s 


complaints, which complaints contained clearly explained legal reasoning. However, the 


brevity of the period between the applicant’s application to the administrative court and his 


removal had excluded any possibility that the court had seriously examined the circumstances 


and legal arguments for and against finding a violation of Article 8 in the event of the removal 


order being enforced. It followed that no judicial examination had been made of the merits or 


of the applicant’s urgent application for interim measures. While the urgent proceedings could 


in theory have enabled the administrative court to examine the applicant’s arguments and, if 


necessary, to stay execution of the removal order, any possibility of that actually happening 


had been extinguished because of the excessively short time between his application to the 


court and his removal. In fact, the urgent-applications judge had been powerless to do 


anything but declare the application devoid of purpose. The applicant had thus been deported 


solely on the basis of the prefect’s order. Consequently, the haste with which the removal 


order was executed had had the effect of rendering the available remedies ineffective in 


practice and therefore inaccessible and the applicant had had no chance of having the 


lawfulness of the removal order examined sufficiently thoroughly by a national authority 


offering the requisite procedural guarantees. 







Neither French Guiana’s geographical location and the strong pressure of immigration there, 


nor the danger of overloading the courts and adversely affecting the proper administration of 


justice, justified the exception to the ordinary legislation or the manner in which it was 


applied. The discretion the States were afforded regarding the manner in which they 


conformed to their obligations under Article 13 could not be exercised in a way that deprived 


applicants of the minimum procedural safeguards against arbitrary expulsion. 


In the light of all the foregoing, the applicant had not had access in practice to effective 


remedies in respect of his complaint under Article 8 of the Convention when he was about to 


be deported. That situation had not been remedied by the eventual issue of a residence 


permit. The Court therefore dismissed the Government’s preliminary objection concerning the 


applicant’s loss of “victim” status within the meaning of Article 34 of the Convention, and 


found a violation of Article 13 in conjunction with Article 8. 


Conclusion: violation (unanimously). 


 


Texto integral:  


http://hudoc.echr.coe.int/eng?i=002-7330 
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TEDH, Abdolkhani and Karimnia v. Turquia, n.º 30471/08, de 22-09-2009 


Temas abordados: Arts. 3.º, 5.º, 13.º, 34.º e 35.º da CEDH, expulsão, garantias procedimentais, 


direito a recurso, pressupostos processuais 


 


Sumário legal:  


Article 3 


Expulsion 


Risk of ill-treatment in event of expulsion: violation if expelled 


 Article 13 


Effective remedy 


Lack of effective remedy against deportation: violation 


Facts – The applicants were Iranian nationals and members of the People’s Mojahedin 


Organization (“the PMOI”). They left Iran on unspecified dates and stayed in a PMOI camp in 


Iraq until they decided to leave the PMOI and entered a refugee camp set up by the United 


States forces in Iraq. They were recognized as refugees by the United Nations High 


Commissioner for Refugees (UNHCR), which considered that their links to the PMOI and their 


political opinions put them at risk of arbitrary deprivation of life or detention and ill-treatment 


in Iran. They then tried to enter Turkey. An initial attempt ended in their arrest and return to 


Iraq without their being able to explain their situation to border officials or, it would appear, 


any formal decision being taken to deport them. They immediately re-entered Turkey, but on 


21 June 2008 were re-arrested and detained. Although they made statements to both the 


gendarmerie and the court explaining that they feared for their lives in Iran, they were 


convicted of illegal entry into Turkey, with sentence deferred for five years, and the Turkish 


authorities made an (unsuccessful) attempt to deport them to Iran on 28 June 2008, without 


notifying them of the decision or the reasons for their deportation. Two days later the 


applicants obtained an interim measure from the European Court under Rule 39 of the Rules of 


Court. They were transferred to a Foreigners’ Admission and Accommodation Centre in 


September 2008. 


Law – Article 3: As regards the risks of ill-treatment in the event of deportation to Iran, the 


Court noted reports from Amnesty International, Human Rights Watch and the UNHCR 


Resettlement Service about PMOI members in Iran either being executed or found dead in 


suspicious circumstances in prison. Unlike the Turkish authorities, the UNHCR had interviewed 


the applicants and had had the opportunity to test the credibility of their fears and the veracity 


of their account and had found that they risked arbitrary deprivation of life, detention and ill-


treatment in their country of origin. There were thus serious reasons to believe that former or 







current PMOI members and sympathizers could be killed and ill-treated in Iran and that the 


applicants had been affiliated to that organization. As to the risks in Iraq, it was noted that the 


removal of Iranian nationals to that country by the Turkish authorities was carried out in the 


absence of a proper legal procedure. Furthermore, evidence before the Court from various 


sources indicated a strong possibility that persons perceived to be affiliated to the PMOI were 


removed from Iraq to Iran. 


There was, therefore, a real risk of the applicants being subjected to treatment contrary to 


Article 3 if they were returned to Iran or Iraq. In that connection, the fact that PMOI members 


might create a risk to national security, public safety and order in Turkey was irrelevant, given 


the absolute nature of the protection afforded by Article 3. In any case, the applicants had left 


the PMOI and were now UNHCR recognized refugees. 


Conclusion: violation if deported (unanimously). 


Article 13: Both the administrative and judicial authorities had remained totally passive 


regarding the applicants’ serious allegations of a risk of ill-treatment if they were returned to 


Iraq or Iran. Moreover, by failing to consider the applicants’ requests for temporary asylum, to 


notify them of the reasons for not taking their asylum requests into consideration and to 


authorize them to have access to legal assistance (despite their explicit request for a lawyer) 


while in police detention, the national authorities had prevented the applicants from raising 


their allegations under Article 3 within the relevant legislative framework. What was more, the 


applicants could not even apply to the authorities for annulment of the decision to deport 


them as they had not been served with the deportation orders or notified of the reasons for 


their removal. In any event, judicial review in deportation cases in Turkey could not be 


regarded as an effective remedy since an application for annulment of a deportation order did 


not have suspensive effect unless the administrative court specifically ordered a stay of 


execution. The applicants had not therefore been provided with an effective and accessible 


remedy in relation to their Article 3 complaints. 


Conclusion: violation (unanimously). 


Article 5 § 1: In the absence of clear legal provisions establishing the procedure for ordering 


and extending detention with a view to deportation and setting time-limits for such detention, 


the national system had failed to protect the applicants from arbitrary detention and, 


consequently, their detention could not be considered “lawful”. 


Conclusion: violation (unanimously). 


Article 5 § 2: The applicants had been arrested on 21 June 2008 and subsequently detained in 


police custody. On 23 June 2008 they had been convicted of illegal entry. Yet they had not 


been released and from then on had not been detained on any criminal charge, but in the 







context of immigration control. In the absence of a reply from the Government or any 


document in the case file to show that the applicants had been informed of the grounds for 


their continued detention after 23 June 2008, the Court concluded that the national 


authorities had never actually communicated the reasons to them. 


Conclusion: violation (unanimously). 


Article 5 § 4: Given the findings that the applicants had been denied legal assistance and had 


not been informed of the reasons for their detention, the applicants’ right to appeal against 


their detention had been deprived of all effective substance. Nor had the Government 


submitted that the applicants had at their disposal any procedure through which the 


lawfulness of their detention could have been examined by a court. The Court therefore 


concluded that the Turkish legal system had not provided the applicants with a remedy 


whereby they could obtain judicial review of their detention. 


Conclusion: violation (unanimously). 


Article 41: EUR 20,000 each in respect of non-pecuniary damage. 


 


Texto integral:  


http://hudoc.echr.coe.int/eng?i=001-94127#{"itemid":["001-94127"]} 
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TEDH Gül v. Suíça, n.º 23218/94, de 19-02-1996 


Temas abordados: Art. 8.º da CEDH, vida privada e familiar, menor, reagrupamento familiar. 


 


Sumário legal:  


Article 8 


Article 8-1 


Respect de la vie familiale 


Refus des autorités helvétiques de permettre au fils mineur d'un ressortissant turc, titulaire 


d'une autorisation de séjour pour raisons humanitaires, de venir le rejoindre en Suisse: non-


violation 


[Ce sommaire est tiré du recueil officiel de la Cour (série A ou Recueil des arrêts et décisions) ; 


par conséquent, il peut présenter des différences de format et de structure par rapport aux 


sommaires de la Note d’information sur la jurisprudence de la Cour.] 


Dès l'instant et du seul fait de sa naissance, existence entre un enfant et ses parents d'un lien 


constitutif de "vie familiale" - des événements ultérieurs ne peuvent le briser que dans des 


circonstances exceptionnelles. 


En l'espèce, démarches du requérant auprès des autorités helvétiques pour faire venir son fils - 


visites fréquentes effectuées en Turquie par l'intéressé - absence de rupture du lien de "vie 


familiale". 


Article 8 tend pour l'essentiel à prémunir l'individu contre des ingérences arbitraires des 


pouvoirs publics - juste équilibre à ménager entre les intérêts concurrents de l'individu et de la 


société dans son ensemble - existence d'une certaine marge d'appréciation de l'État. 


Étendue de l'obligation pour un État d'admettre sur son territoire des parents d'immigrés 


dépend de la situation des intéressés et de l'intérêt général - droit des États de contrôler 


l'entrée des non-nationaux sur leur sol - en matière d'immigration, impossibilité d'interpréter 


l'article 8 comme comportant pour un État l'obligation générale de respecter le choix, par des 


couples mariés, de leur résidence commune et de permettre le regroupement familial sur son 


territoire - nécessité d'examiner les différents éléments de la situation afin d'établir l'ampleur 


des obligations de l'État. 


En l'espèce, visites fréquentes effectuées en Turquie par le requérant - inactualité des raisons 


à l'origine de sa demande d'asile politique - possibilité de perception de sa pension ordinaire 


d'invalidité en cas de retour dans son pays - possibilité pour son épouse de disposer de soins 


médicaux adéquats en Turquie - absence de droit de résidence permanent en Suisse des époux 


- absence d'existence d'obstacles au développement d'une vie familiale en Turquie, où le fils 







de l'intéressé a toujours vécu - situation très difficile de la famille du requérant d'un point de 


vue humain, mais absence d'ingérence de la Suisse dans la vie familiale du requérant. 


Conclusion : non-violation (sept voix contre deux). 


 


Texto integral:  


http://hudoc.echr.coe.int/eng#{"appno":["23218/94"],"documentcollectionid2":["GRANDCHA


MBER","CHAMBER"],"itemid":["001-57975"]} 
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TEDH, Akaziebie v. Suécia, n.º 23944/05, de 08-03-2007 


Temas abordados: Art. 3.º da CEDH, expulsão, tratamentos desumanos e degradantes no país 


de destino, Nigéria, mutilação genital feminina, perseguição familiar, desonra 


 


Sumário legal:  


Article 3 


Expulsion 


Alleged risk of being subjected to female genital mutilation in case of extradition to Nigeria: 


inadmissible 


The applicants are Nigerian nationals. In 2002, the first applicant entered Sweden and applied 


for asylum or a residence permit. She alleged that according to Nigerian tradition, women 


were forced to undergo female genital mutilation (“FGM”) when they gave birth. As she was 


pregnant, she was afraid of this inhuman practice. Neither her parents nor her husband, who 


had supported her, could prevent this since it was such a deep-rooted tradition. She claimed 


that if she had travelled to another part of Nigeria to give birth to her child, she and her child 


would have been killed in a religious ceremony. Having decided to flee the country, she paid a 


smuggler, who took her to Sweden. Some months later, she gave birth to her daughter, the 


second applicant. The Migration Board rejected the applications for asylum, refugee status or a 


residence permit, stating, inter alia, that FGM was prohibited by law in Nigeria and that this 


prohibition was observed in at least six Nigerian states. Thus, if the applicants returned to one 


of those states it would be unlikely that they would be forced to undergo FGM. The applicants 


appealed unsuccessfully, maintaining that the practice of FGM persisted despite the law 


against it and had never been prosecuted or punished. 


Inadmissible: It was not in dispute that subjecting a woman to female genital mutilation 


amounted to ill-treatment contrary to Article 3. Nor was it in dispute that women in Nigeria 


had traditionally been subjected to FGM and to some extent still were. However, several states 


in Nigeria had prohibited FGM by law, including the state where the applicants came from. 


Although there was as yet no federal law against the practice of FGM, the federal government 


publicly opposed FGM and campaigns had been conducted at state and community level 


through the Ministry of Health and NGOs and by media warnings against the practice. 


Although there were indications that the FGM rate was higher in the south, including the 


applicants’ home state, according to the official sources, the FGM rate for the whole country in 


2005 amounted to approximately 19%, a figure that had declined steadily in the past 15 years. 


Furthermore, while pregnant, the first applicant had not chosen to go to another state within 


Nigeria or to a neighboring country, in which she could still have received help and support 







from her own family. Instead she had managed to obtain the necessary practical and financial 


means to travel to Sweden, having thus shown a considerable amount of strength and 


independence. Viewed in this light, it was difficult to see why she could not protect her 


daughter from being subjected to FGM, if not in her home state, then at least in one of the 


other states in Nigeria where FGM was prohibited by law and/or less widespread. The fact that 


the applicants’ circumstances in Nigeria would be less favorable than in Sweden could not be 


regarded as decisive from the point of view of Article 3. Moreover, the first applicant had 


failed to reply to the Court’s specific request to substantiate some of her allegations and to 


provide a satisfactory explanation for the discrepancies in her submissions. In sum, the 


applicants had failed to substantiate that they would face a real and concrete risk of being 


subjected to female genital mutilation upon returning to Nigeria: manifestly ill-founded. 


 


Texto integral: 


http://hudoc.echr.coe.int/eng#{"appno":["23944/05"],"documentcollectionid2":["JUDGMENTS


","DECISIONS"],"itemid":["001-79864"]} 
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TEDH, Ahmed v. Áustria, n.º 25964/94, de 17-12-1996 


Temas abordados: Art. 3.º da CEDH, proibição de tortura, proibição de tratamentos 


desumanos e degradantes, crime 


 


Sumário legal:  


Article 3 


Expulsion 


Deportation of Somali national convicted of criminal offence: deportation would constitute a 


violation 


[This summary is extracted from the Court’s official reports (Series A or Reports of Judgments 


and Decisions). Its formatting and structure may therefore differ from the Case-Law 


Information Note summaries.] 


I.SCOPE OF THE CASE 


Delimited by Commission's decision on admissibility - Court cannot entertain complaints under 


Articles 5 and 13. 


II.ARTICLE 3 OF THE CONVENTION 


Restatement of case-law: right of Contracting States to control entry, residence and expulsion 


of aliens - absolute nature of Article 3. 


Refugee status: granted to the applicant in 1992 then withdrawn in 1994 following his 


conviction for attempted robbery. 


In the case of an expulsion that has not yet taken place, Court assesses risks run at the time 


when it considers the case - no change in the situation in Somalia since 1992. 


Conclusion with regard to risks of treatment contrary to Article 3: not invalidated by 


applicant's criminal conviction or current lack of State authority in Somalia. 


Conclusion: violation if deportation order were to be enforced (unanimously). 


III.ARTICLE 50 OF THE CONVENTION 


A. Damage 


Pecuniary damage: claim dismissed. 


Non-pecuniary damage: judgment constitutes sufficient compensation. 


B. Costs and expenses 


Reimbursement assessed on equitable basis. 


Conclusion: respondent State ordered to pay a specified sum for costs and expenses 


(unanimously). 
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TEDH, Aoulmi v. França, n.º 50278/99, de 17-01-2006 


Temas abordados: Arts. 3.º, 8.º e 34.º da CEDH, expulsão, detenção, vida privada e familiar, 


crime, proibição de tratamentos desumanos e degradantes, doença 


 


Sumário legal:  


Article 34 


Hinder the exercise of the right of petition 


Hindrance of the right of individual application as a result of non-respect by the defending 


State of the measure indicated under Rule 39: violation 


Article 3 


Expulsion 


Expulsion to Algeria of an applicant suffering from hepatitis C and son of a “harki”: no violation 


Article 8 


Expulsion 


Expulsion to Algeria of an applicant who has close links with France: no violation 


Facts: The applicant, an Algerian national and the son of a harki (Algerians loyal to the French 


during the Algerian War of Independence), moved to France with his parents in 1960, at the 


age of four. He has six brothers and sisters, who were born in France and all have French 


nationality. He also has a daughter born in 1983, and was married to a French national 


between 1989 and 1993.  He was diagnosed with chronic active hepatitis in 1994. 


In the 1980s the applicant was convicted on several occasions of drug trafficking, and an order 


was eventually made for his permanent exclusion from French territory. An appeal by the 


applicant against the exclusion order was dismissed in June 1996. On 11 August 1999 the 


prefect issued an order for his deportation to Algeria. An administrative appeal by the 


applicant against that decision and a request for asylum on his part were both dismissed. 


In the meantime, on 11 August 1999, the Court had decided, under Rule 39 of the Rules of 


Court, to request the French Government to refrain from deporting the applicant until 24 


August, the date on which the Chamber dealing with the case was due to meet to examine the 


application. The French authorities agreed to stay execution of the deportation order until 16 


August 1999 to allow a medical report to be prepared. However, on 19 August 1999 the 


applicant was deported to Algeria. 


On 13 December 2000 the administrative court set aside the deportation order, in view of the 


“exceptionally serious consequences” which the measure was likely to entail for the 


applicant’s health. The applicant, according to his lawyer, is unable to return to France owing 







to administrative barriers in both countries; according to the lawyer, his health is continuing to 


deteriorate and he is not receiving the medical treatment he needs. 


Law: Preliminary objections by the Government (failure to exhaust domestic remedies) – As 


the Government had not raised these issues at the admissibility stage, they were stopped from 


doing so now. 


Article 3 – The applicant had not proved that his illness could not be treated in Algeria. The fact 


that treatment would be less easy to obtain there than in France was not decisive for the 


purposes of Article 3. The Court pointed out that Article 3 set a high threshold of severity, in 


particular when the Contracting State could not be held directly liable for the damage caused 


to the applicant. In the circumstances, there was not a sufficiently real risk that the applicant’s 


removal to Algeria was incompatible with Article 3 on account of his state of health. As to the 


reprisals which the applicant might suffer in Algeria as the son of a harki, the mere possibility 


of ill-treatment on account of the unsettled situation in a particular country was not in itself 


sufficient to give rise to a breach of Article 3, particularly as, with regard to this case, political 


changes were now under way in Algeria. 


Conclusion: no violation. 


Article 8 – The fact that the interference had been in accordance with the law and had pursued 


the legitimate aim of “the prevention of disorder or crime” was not in dispute. It therefore 


remained to be determined whether the exclusion order against the applicant had struck a fair 


balance between his right to respect for his family life on the one hand and the prevention of 


disorder or crime on the other. His conviction had been for drug trafficking, an area in which 


the Contracting States might be expected to take a very firm approach. However, the 


applicant’s ties to France also had to be taken into account. He had spent most of his life in 


France and all his family members lived there. In assessing whether he had a family life within 


the meaning of Article 8, however, it was necessary to refer back to the time when the 


impugned measure had become final, in this case the date in 1996 when the judgment 


dismissing the appeal against the exclusion order had been delivered. At that time, the 


applicant’s marriage had already been dissolved for more than three years. As for his 


daughter, who had been 16 years old at the time of his removal, the applicant had indicated 


only that he had “special ties” with her, without specifying the nature of such ties or the role 


he might have played in her life. Accordingly, despite the strength of the applicant’s ties with 


France, the Court of Appeal had been legitimately entitled to consider that ordering his 


permanent exclusion from French territory had been necessary for the prevention of disorder 


or crime. The impugned measure had therefore been proportionate to the aims pursued. 


Conclusion: no violation (unanimously). 







Article 34 – The consequences of failure by a respondent State to comply with the measures 


indicated by the Court under Rule 39 had been examined in the Mamatkulov and Askarov v. 


Turkey judgment of 4 February 2005, in which the Court had reiterated that the obligation not 


to hinder the effective exercise of the right of petition precluded any interference with the 


right of the individual effectively to present and pursue his or her complaint before it. In the 


present case the applicant’s removal to Algeria, despite the request made by the Court to 


suspend the measure, had irreversibly undermined the protection of the applicant’s rights 


under Article 3. Furthermore, as the applicant’s lawyer had lost touch with him in the 


meantime, the taking of evidence had been made more difficult. The applicant’s removal to 


Algeria had therefore hampered the examination of his complaints and had ultimately 


prevented the Court from affording him protection against potential violations of the 


Convention. As a result, the applicant had been hindered in the effective exercise of his right of 


individual petition as set forth in Article 34. Although at the time of his deportation the binding 


nature of the measures enacted under Rule 39 had not been stated explicitly, the Contracting 


States had already been bound by Article 34 and the obligations arising out of it. 


Conclusion: violation (unanimously). 


Article 41 – The Court awarded the applicant specified sums in respect of non-pecuniary 


damage and costs and expenses. 
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TEDH, Al-Moayad v. Alemanha, n.º 35865/03, de 20-02-2007 


Temas abordados: Arts. 3.º, 5.º, 6.º, 34.º e 35.º da CEDH, detenção, extradição, proibição de 


tortura, proibição de tratamentos desumanos e degradantes, direito ao recurso, processo 


justo, prova, ónus. 


 


Sumário legal:  


Article 3 


Extradition 


Extradition to the United States of a Yemeni national charged with membership of terrorist 


associations, allegedly risking being subjected to interrogation methods amounting to torture: 


inadmissible 


Article 5 


Article 5-1-f 


Extradition 


Yemeni national tricked by the US authorities into travelling to Germany, where he was 


arrested in order to be extradited to the US: inadmissible 


Article 6 


Criminal proceedings 


Article 6-1 


Fair hearing 


Extradition to the United States of a person allegedly risking indefinite detention without 


access to a court or a lawyer: inadmissible 


Article 34 


Hinder the exercise of the right of petition 


Extradition allegedly despite the authorities having been notified that the applicant had lodged 


a Rule 39 request for an interim measure to be indicated by the Court: inadmissible 


A Yemeni citizen on an undercover mission in Yemen for the US investigation and prosecution 


authorities convinced the applicant that he could put him in touch with a person abroad who 


was willing to make a major financial donation. Thereupon, the applicant decided to travel to 


Germany, where he was arrested, under an arrest warrant issued by the US authorities, which 


charged him with supporting terrorist groups. 


The US authorities requested formally his extradition for criminal prosecution and charged him 


finally with membership of two terrorist associations, Al-Qaeda and the extremist branch of 


the Hamas. In Germany, the applicant was remanded in custody pending extradition. 







The US Embassy gave an assurance to the German authorities that the applicant would not be 


prosecuted by a military tribunal or by any other extraordinary court. 


Thereupon, and as there was nothing to warrant the conclusion that the applicant might be 


subjected to unfair criminal proceedings or torture in the US, the extradition to the USA was 


granted. The applicant’s appeals against his extradition were dismissed. 


The applicant filed a constitutional complaint. He argued, in particular, that his surveillance by 


the FBI in Yemen and his abduction from that country to Germany had been in breach of public 


international law and that, accordingly, his detention pending extradition had no legal basis. 


He claimed that if he were to be extradited, he would be placed in preventive detention in the 


USA indefinitely without access to a court or a lawyer, and exposed to interrogation methods 


amounting to torture. The Constitutional Court rejected his complaint. It stated in particular 


that there was no general rule of public international law to prevent a person being lured by 


trickery from his State of origin to a State to which a request was then made for his extradition 


in order to circumvent a ban on extradition that was valid in his State of origin. 


The German Government thereafter authorized the extradition, on condition that the 


applicant was not sentenced to death or committed to stand trial before a military tribunal. 


The applicant lodged a request before the Court under Rule 39 of its Rules of Court for his 


extradition to be stayed pending the outcome of his application to the Court. Two days later, 


the German authorities extradited him. At that time, the Court had not yet rendered a decision 


on the applicant’s request. The applicant was brought before a judge immediately after his 


arrival in the USA. A US court began trying him on charges of having provided material support 


to Al-Qaeda about one year and two months after his arrival in the USA. The applicant has 


been sentenced to imprisonment. 


Inadmissible under Article 3 – On the basis of reports concerning the ill-treatment of prisoners 


associated with international terrorism, the applicant complained that following his extradition 


he would be subjected to interrogation methods amounting to torture at the hands of the US 


authorities. 


However, these reports concern prisoners detained by the US authorities outside the national 


territory and the German authorities were satisfied by the assurance given to them by the US 


authorities that the applicant would not be detained in any of these places. The German 


authorities expressly stated in the extradition proceedings and in their conditions for allowing 


the applicant’s extradition that they understood the US authorities’ assurance to comprise an 


undertaking not to detain the applicant in a facility outside the USA. This assessment has 


indeed been confirmed following the extradition. Moreover, it had not been Germany’s 


experience that assurances given to them in the course of proceedings concerning extraditions 







to the USA were not respected in practice or that the suspect was subsequently ill-treated in 


US custody. Finally, the applicant’s personal circumstances were carefully considered by the 


German authorities and courts in the light of a substantial body of material concerning the 


current situation in the USA. Hence, the assurance obtained was such as to avert the risk of the 


applicant’s being subjected to interrogation methods contrary to Article 3 following his 


extradition: manifestly ill-founded. 


Inadmissible under Article 5(1)(f) – The applicant claimed that his detention pending 


extradition had been unlawful, as his placement under surveillance in and abduction from 


Yemen by the US authorities had breached public international law. 


However, no use of force had been alleged. The applicant was tricked by the US authorities 


into travelling to Germany. The respondent State was not the one responsible for the 


extraterritorial measures on Yemen’s territory aimed at inciting the applicant to leave that 


country. The cooperation between German and US authorities on German territory, pursuant 


to the rules governing mutual legal assistance in arresting and detaining the applicant, does 


not in itself give rise to any problem under Article 5: manifestly ill-founded. 


Inadmissible under Article 6(1) – The applicant argued that he risked suffering a flagrant denial 


of fair trial in the extradition’s State. 


However, at the time of his extradition, there were no substantial grounds for believing that he 


would subsequently suffer a flagrant denial of a fair trial by being detained without access to a 


lawyer and to the ordinary US criminal courts. Regard must be had, in this respect, to the 


assurance given by the US authorities, to the fact that the extradition was granted on the basis 


of a bilateral treaty between Germany and the USA, to the thorough examination of the 


circumstances of the case carried out by the German authorities and courts and to their long-


standing experience of extraditions to the USA, and in particular to the fact that the assurances 


given to them up to that point had been respected in practice. The German Government was 


entitled to infer from the assurance given that the applicant would not be transferred to one 


of the detention facilities outside the USA – that is, the facilities in which terrorist suspects 


were held without being granted access to a lawyer or to the ordinary criminal courts. The 


German authorities could reasonably infer from the assurance given to them in the course of 


the extradition proceedings that the applicant would in fact be committed to stand trial for the 


offences in respect of which his extradition had been granted and that he would therefore not 


be detained for an indefinite duration without being able to defend himself in court: 


manifestly ill-founded. 







Inadmissible under Article 34 – The applicant argued that the German authorities had 


extradited him to the USA even though the Government had been notified that he had lodged 


an application and a Rule 39 request with the Strasbourg Court. 


As this Court had not yet rendered a decision on the applicant’s request for interim measures 


under Rule 39 at the time the German authorities extradited him, the respondent Government 


could not be said to have failed to comply with measures formally indicated under Rule 39. 


Moreover, it had not been established that the competent German authorities were duly 


informed that a request under Rule 39 had been made by the applicant. Hence the Court could 


conclude that those authorities deliberately prevented it from taking a decision on the 


applicant’s Rule 39 request or from notifying them of this decision in a timely manner, in 


breach of the respondent Government’s obligation to cooperate with the Court in good faith: 


manifestly ill-founded. 
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TEDH, Bensaid v. Reino Unido, n.º 44599/98, de 06-02-2001 


Temas abordados: Arts. 3.º, 8.º e 13.º da CEDH, doença, expulsão, vida privada e familiar, 


recurso efetivo. 


 


Sumário legal: Article 3 


Expulsion 


Expulsion of a schizophrenic and alleged risk of deterioration due to lack of adequate care in 


the country of destination: no violation 


Article 8 


Article 8-1 


Respect for private life 


Expulsion of a schizophrenic and alleged risk of deterioration due to lack of adequate care in 


the country of destination: no violation 


Article 13 


Effective remedy 


Judicial review of expulsion: no violation 


Facts: The applicant, an Algerian national, is schizophrenic. He arrived in the United Kingdom 


as a visitor in 1989 and was granted leave to remain for studies. Further leave was refused in 


1992, but the applicant married a British national in 1993 and was granted leave to remain as a 


foreign spouse. However, after he returned from a visit to Algeria in 1996, he was refused 


leave to enter (having been granted temporary admission), as the authorities considered that 


his marriage was a marriage of convenience. He was served with notice of intention to remove 


him. He was refused leave to apply for judicial review but appealed to the Court of Appeal, 


submitting medical reports in support of his contention that his removal would entail a high 


risk of psychotic symptoms returning. The Government maintained that appropriate care was 


available at a psychiatric hospital around 80 km from the applicant's village and that the 


journey to the hospital presented no danger. The applicant's appeal was dismissed on that 


basis. 


Law: Article 3 – The medication which the applicant currently takes would be available to him 


if he was admitted as an inpatient in Algeria and would potentially be available on payment as 


an outpatient; moreover, other medication is likely to be available. The suffering associated 


with a deterioration in his mental illness, possibly with hallucinations and psychotic delusions 


involving harm to self and others, as well as restrictions in social functioning, could in principle 


fall within the scope of Article 3. However, there is a risk of relapse even if he remains in the 


United Kingdom and, while the differences in available personal support and accessibility of 







treatment which removal would entail will arguably increase the risk, the fact that his 


circumstances would be less favourable than those he enjoys in the United Kingdom is not 


decisive. The risk of deterioration and the alleged lack of adequate support or care is to a large 


extent speculative: the information provided does not indicate that travel to the hospital is 


effectively prevented by the situation in the region and the applicant is not himself a likely 


target of terrorist activity. Having regard to the high threshold set by Article 3, particularly 


where the case does not concern the direct responsibility of the Contracting State for the 


infliction of harm, there is not a sufficiently real risk that the applicant’s removal would be 


contrary to the standards of Article 3. 


Conclusion: no violation (unanimously). 


Article 8 – Treatment which does not reach the severity of Article 3 treatment may 


nonetheless breach the right to respect for private life when there are sufficiently adverse 


effects on physical and moral integrity and mental health must be regarded as a crucial part of 


private life associated with the aspect of moral integrity;  the preservation of mental stability is 


an indispensable precondition to effective enjoyment of the right to respect for private life. In 


the present case, in view of the finding that the risk of damage to the applicant’s health is 


based on largely hypothetical factors and that it is not substantiated that he would suffer 


inhuman and degrading treatment, it has not been established that his moral integrity would 


be substantially affected to a degree falling within the scope of Article 8. Even assuming the 


dislocation caused by removal from the United Kingdom, where he has lived since 1989, would 


affect his private life, in the context of his relationships and support framework, such an 


interference may be regarded as “necessary in a democratic society” for the protection of the 


economic well-being of the country and the prevention of disorder and crime. 


Conclusion: no violation (unanimously). 


Article 13 – The domestic courts give careful and detailed scrutiny to claims that expulsion 


would expose an individual to a risk of inhuman and degrading treatment and the Court of 


Appeal did so in this case. The fact that this scrutiny takes place against the background of the 


criteria applied in judicial review of administrative decisions, namely rationality and 


perverseness, does not deprive the procedure of its effectiveness. The substance of the 


applicant’s complaint was examined by the Court of Appeal, which had power to afford him 


the relief he sought. The fact that it did not do so is not a material consideration, since the 


effectiveness of a remedy for the purposes of Article 13 does not depend on a favourable 


outcome. 


Conclusion: no violation (unanimously). 
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TEDH, Bader e Kanbor v. Suécia, n.º13284/04, de 08-11-2005 


Temas abordados: Arts. 2.º e 3.º da CEDH, garantias efetivas, expulsão, direito a proteção, 


direito à vida, pena de morte no Estado de destino, proibição de tratamentos desumanos e 


degradantes, direito ao recurso 


 


Sumário legal:  


Article 2 


Article 2-1 


Death penalty 


Impending expulsion to Syria where applicant had been sentenced to death in absentia: 


violation 


Article 3 


Expulsion 


Impending expulsion to Syria where applicant had been sentenced to death in absentia: 


violation 


Facts: The applicants, a couple and their two minor children, are Syrian nationals living in 


Sweden. In 2002 they made several requests for asylum which were all rejected, and a 


deportation order was served on them. In 2004 the family submitted a fresh asylum request 


and sought a stay of execution of the expulsion order. They referred to a Syrian court 


judgment of November 2003 which stated that Mr. Bader had been convicted, in absentia, of 


complicity in a murder and sentenced to death. The judgment stated that Mr. Bader and his 


brother had, on several occasions, threatened their brother-in-law because they considered 


that he had ill-treated their sister and paid too small a dowry, thereby dishonoring their family. 


In 1998 Mr. Bader’s brother had shot the brother-in-law, after planning the murder with Mr. 


Bader, who had provided the weapon. Noting that the two brothers had absconded, the Syrian 


court stated that the judgment had been delivered in the accused’s absence and could be re-


opened. 


In 2004 the Aliens Appeals Board rejected the applicants’ request for asylum. It relied on 


research carried out by a local lawyer engaged by the Swedish Embassy in Syria and considered 


that should Mr. Bader return to his country of origin the case against him would be re-opened 


and he would receive a full retrial. If he were to be convicted, he would not be given the death 


sentence, as the case was “honor-related”. The Board therefore found that the applicants’ 


fears were not well-founded and that they were not in need of protection. 


Law: The Court noted that the Swedish Government had obtained no guarantee from the 


Syrian authorities that Mr. Bader’s case would be re-opened and that the public prosecutor 







would not request the death penalty at any retrial. In those circumstances, the Swedish 


authorities would be placing Mr. Bader at serious risk by sending him back to Syria. Mr. Bader 


had a justified and well-founded fear that the death sentence against him would be executed if 


he was forced to return to his home country. Moreover, since executions are carried out 


without any public scrutiny or accountability, the circumstances surrounding his execution 


would inevitably cause Mr. Bader considerable fear and anguish while he and the other 


applicants would all face intolerable uncertainty about when, where and how the execution 


would be carried out. Furthermore it transpired from the Syrian judgment that no oral 


evidence had been taken at the court’s hearing, that all the evidence examined had been 


submitted by the prosecutor and that neither the accused nor even his defense lawyer had 


been present. Because of their summary nature and the total disregard of the rights of the 


defense the Syrian criminal proceedings therefore had to be regarded as a flagrant denial of a 


fair trial which gave rise to a significant degree of added uncertainty and distress for the 


applicants as to the outcome of any retrial in Syria. 


In conclusion, the death sentence imposed on Mr. Bader following an unfair trial would 


inevitably cause the applicants additional fear and anguish as to their future, if they were 


forced to return to Syria as there existed a real possibility that the sentence would be enforced 


in that country. Thus, having regard to all the circumstances of the case, there were substantial 


grounds for believing that Mr Bader would be exposed to a real risk of being executed and 


subjected to treatment contrary to Articles 2 and 3 if deported to his home country. 


Conclusions: Violation of Articles 2 and 3 (unanimously). 
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TEDH, Conka v. Belgica, n.º 51564/99, de 05-02-2002 


Temas abordados: Arts. 5.º, 13.º, 18.º, 29.º da CEDH e 4.º do Protocolo 4, detenção, garantias 


procedimentais, direitos de informação, proibição de expulsões coletivas, procedimento 


individualizado. 


 


Sumário legal:  


Article 5 


Article 5-1 


Lawful arrest or detention 


Arrest of applicants with a view to their expulsion after they had been summoned to complete 


their asylum requests: violation 


Article 5-2 


Information on reasons for arrest 


Arrest of applicants with a view to their expulsion after being summoned to complete their 


asylum requests: no violation 


Article 5-4 


Review of lawfulness of detention 


Applicants unable to make use of available remedies: violation 


Article 4 of Protocol No. 4 


Prohibition of collective expulsion of aliens 


Failure to examine the specific situation of each individual prior to expulsion: violation 


Facts: The applicants, who were Slovakian nationals of Romany origin, said that they had fled 


from Slovakia where they had been subjected to racist assaults with the police refusing to 


intervene. In November 1998 they arrived in Belgium, where they requested political asylum. 


On 3 March 1999 their applications for asylum were declared inadmissible. The decisions 


refusing them permission to remain were accompanied by other decisions refusing them 


permission to enter the territory and an order to leave the territory within five days. On 5 


March 1999 the applicants lodged an appeal against those decisions with the Commissioner-


General for Refugees and Stateless Persons under the urgent-applications procedure. On 18 


June 1999 the Commissioner-General’s Office upheld the decision refusing the applicants 


permission to remain and stated that time had begun to run again for the purposes of the five-


day time-limit. On 28 October 1999 the applicants’ applications for judicial review and a stay of 


execution of the decision of 18 June 1999 were struck out of the Conseil d’État’s list. At the 


end of September 1999 the Ghent police sent a notice to a large number of Slovakian Roma, 


including the four applicants, requiring them to attend the police station on 1 October 1999. 







The notice stated that their attendance was required to enable the files concerning their 


applications for asylum to be completed. At the police station the applicants were served with 


a fresh order to leave the territory dated 29 September 1999, accompanied by a decision for 


their removal to Slovakia and for their detention for that purpose. The document, which was in 


identical terms for everyone concerned, informed the recipients that they could apply to the 


Conseil d’État for judicial review of the deportation order and for a stay of execution and to 


the indictment division of the criminal court against the order for their detention. A Slovakian-


speaking interpreter was present at the police station. A few hours later the applicants and 


other Romany families were taken to a closed transit centre. At 10.30 a.m. on 1 October 1999 


the applicants’ counsel was informed that his clients were in custody. He contacted the Aliens 


Office, requesting that no action be taken to deport them, as they had to take care of a 


member of their family who was in hospital. However, he did not appeal against the 


deportation or detention orders made in September 1999. On 5 October 1999 the families 


were taken to a military airport and put on an aircraft bound for Slovakia. 


Law: Article 5 § 1 – The applicants had been arrested so that they could be deported from 


Belgium. Article 5 § 1 (f) was thus applicable in the case before the Court. All that was required 


under that sub-paragraph was that action was being taken with a view to deportation. Where 


the “lawfulness” of detention was in issue, including the question whether “a procedure 


prescribed by law” had been followed, the Convention referred essentially to the obligation to 


conform to the substantive and procedural rules of national law, but it required in addition 


that any deprivation of liberty should be in keeping with the purpose of Article 5, namely to 


protect the individual from arbitrariness. Although the Court by no means excluded its being 


legitimate for the police to use stratagems in order, for instance, to counter criminal activities 


more effectively, acts whereby the authorities sought to gain the trust of asylum seekers with 


a view to arresting and subsequently deporting them, as in the instant case, may be found to 


contravene the general principles stated or implicit in the Convention. While the wording of 


the notice was unfortunate, that had not been the result of inadvertence; on the contrary, it 


had been chosen deliberately in order to secure the compliance of the largest possible number 


of recipients. The Court reiterated that the list of exceptions to the right to liberty secured in 


Article 5 § 1 was an exhaustive one and only a narrow interpretation of those exceptions was 


consistent with the aim of that provision. That requirement had also to be reflected in the 


reliability of communications such as those sent to the applicants, irrespective of whether the 


recipients were lawfully present in the country or not. Even as regards overstayers, a conscious 


decision by the authorities to facilitate or improve the effectiveness of a planned operation for 


the expulsion of aliens by misleading them about the purpose of a notice so as to make it 







easier to deprive them of their liberty was not compatible with Article 5. That factor had a 


bearing on the Government’s preliminary objection, which had been joined to the merits. The 


applicants’ lawyer had only been informed of the events in issue and of his clients’ situation at 


10.30 p.m. on Friday 1 October 1999, such that any appeal to the committals division would 


have been pointless because, had he lodged an appeal with the division on 4 October, the case 


could not have been heard until 6 October, a day after the applicants’ expulsion on 5 October. 


However, the accessibility of a remedy within the meaning of Article 35 § 1 of the Convention 


implied that the circumstances voluntarily created by the authorities had to be such as to 


afford applicants a realistic possibility of using the remedy. That had not happened in the case 


before the Court and the preliminary objection had therefore to be dismissed. 


Conclusion: violation (unanimously). 


Article 5 § 2 – on their arrival at the police station the applicants had been served with the 


decision ordering their arrest. The document handed to them for that purpose had stated that 


their arrest had been ordered pursuant to the Aliens Act to prevent them from eluding 


deportation. On the applicants’ arrest at the police station a Slovakian-speaking interpreter 


had been present for the purposes of informing the aliens of the content of the verbal and 


written communications which they had received, in particular, the document ordering their 


arrest. Even though those measures by themselves had not in practice been sufficient to allow 


the applicants to lodge an appeal with the committals division, the information thus furnished 


to them nonetheless satisfied the requirements of Article 5 § 2 of the Convention.  


Conclusion: no violation (unanimously). 


Article 5 § 4 – The Government’s submissions were the same as those on which they had relied 


in support of their preliminary objection to the complaints under Articles 5 § 1, § 2 and § 4 of 


the Convention. Accordingly, the Court referred to its conclusion that it had been impossible 


for the applicants to make any meaningful appeal to the committals division of the criminal 


court. Consequently, it was unnecessary to decide whether the scope of the jurisdiction of the 


committals division satisfied the requirements of Article 5 § 4. 


Conclusion: violation (unanimously). 


Article 4 of Protocol No. 4 – collective expulsion, within the meaning of that Article, was to be 


understood as any measure compelling aliens, as a group, to leave a country, except where 


such a measure was taken on the basis of a reasonable and objective examination of the 


particular case of each individual alien in the group. That did not however mean that where 


the latter condition was satisfied, the background to the execution of the expulsion orders 


played no further role in determining whether there had been compliance with Article 4 of 


Protocol No. 4. In the case before the Court, the applications for asylum made by the 







applicants had been rejected in decisions of March and June 1999, on the basis of the 


applicants’ personal circumstances. The detention and deportation orders had been issued to 


enforce an order to leave the territory of September 1999; that order had been made solely on 


the basis of the Aliens Act, and the only reference to the applicants’ personal circumstances 


had been to the fact that their stay in Belgium had exceeded three months. The document 


made no reference to their application for asylum or to the decisions of March and June 1999. 


While those decisions had also been accompanied by an order to leave the territory, that order 


did not permit the applicants’ arrest. The applicants’ arrest had therefore been ordered for the 


first time in September 1999 on a legal basis unrelated to their requests for asylum, but 


nonetheless sufficient to entail the implementation of the impugned measures. In the light of 


the foregoing and in view of the large number of persons of the same origin who had suffered 


the same fate as the applicants, the procedure followed did not enable the Court to eliminate 


all doubt that the expulsion might have been collective. That doubt had been reinforced by a 


series of factors, notably: prior to the applicants’ deportation, the political authorities 


concerned had announced that there would be operations of that kind and given instructions 


to the relevant authority for their implementation; all the aliens concerned had been required 


to attend the police station at the same time; the orders served on them requiring them to 


leave the territory and for their arrest had been couched in identical terms; it had been very 


difficult for the aliens to contact a lawyer; and, lastly, the asylum procedure had not been 


completed. Ultimately, at no stage in the period between the service of the notice on the 


aliens to attend the police station and their expulsion had the procedure afforded sufficient 


guarantees demonstrating that the personal circumstances of each of those concerned had 


been genuinely and individually taken into account. 


Conclusion: violation (four votes to three). 


Article 13 – the notion of an effective remedy under Article 13 required that the remedy could 


prevent the execution of measures that were contrary to the Convention and whose effects 


were potentially irreversible. Consequently, it was inconsistent with Article 13 for such 


measures to be executed before the national authorities had examined whether they were 


compatible with the Convention, although Contracting States were afforded some discretion 


as to the manner in which they conformed to their obligations under that provision. In the 


instant case, the Conseil d’État had been called upon to examine the merits of the applicants’ 


complaints in their application for judicial review. Having regard to the time which the 


examination of the case would take and the fact that they were under threat of expulsion, the 


applicants had also made an application for a stay of execution under the ordinary procedure, 


although the Government said that they should have used the extremely urgent procedure. An 







application for a stay of execution under the ordinary procedure was one of the remedies 


which, according to the document setting out the Commissioner-General’s decision of June 


1999, had been available to the applicants to challenge that decision. As, according to that 


decision, the applicants had only five days in which to leave the national territory, applications 


for a stay under the ordinary procedure did not of themselves have suspensive effect and the 


Conseil d’État had forty-five days in which to decide such applications, the mere fact that that 


application had been mentioned as an available remedy had, to say the least, been liable to 


confuse the applicants. An application for a stay of execution under the extremely urgent 


procedure was not suspensive either. The Government stressed that the president of the 


division could at any time summons the parties to attend and, if appropriate, make an order 


for a stay of the deportation order before its execution, as the authorities were not legally 


bound to await the Conseil d’État’s decision before executing a deportation order. To 


compensate for that, the Conseil d’État had issued a practice direction requiring the registrar 


on an application for a stay under the extremely urgent procedure to contact the Aliens Office 


to establish the date scheduled for the repatriation and to make arrangements accordingly. 


Two remarks needed to be made about that system. Firstly, it was not possible to exclude the 


risk that in a system where stays of execution had to be applied for and were discretionary 


they might be refused wrongly, for instance if it was to transpire that a deportation order was 


subsequently quashed for failure to comply with the Convention. In such cases, the remedy 


exercised by the applicant would not be sufficiently effective for the purposes of Article 13. 


Secondly, even if the risk of error was in practice negligible, it appeared that the authorities 


were not required to defer execution of the deportation order while an application under the 


extremely urgent procedure was pending, not even for a minimum reasonable period to 


enable the Conseil d’État to decide the application. Further, the onus was in practice on the 


Conseil d’État to ascertain the authorities’ intentions regarding the proposed expulsions and to 


act accordingly, but there did not appear to be any obligation on it to do so. Lastly, it was 


merely on the basis of internal directions that the registrar of the Conseil d’État would contact 


the authorities for that purpose, and there was no indication of what the consequences might 


be should he omit to do so. Ultimately, the alien had no guarantee that the Conseil d’État and 


the authorities would comply in every case with that practice, that the Conseil d’État would 


deliver its decision, or even hear the case, before his expulsion, or that the authorities would 


allow a minimum reasonable period of grace. Each of those factors made the implementation 


of the remedy too uncertain to enable the requirements of Article 13 to be satisfied. As to the 


overloading of the Conseil d’État’s list and the risks of abuse of process, the Court considered 


that Article 13 imposed on the Contracting States the duty to organise their judicial systems in 







such a way that their courts could meet its requirements. In that connection, the importance 


of Article 13 for preserving the subsidiary nature of the Convention system had to be stressed. 


In conclusion, the applicants had not had a remedy available that satisfied the requirements of 


Article 13 and the objection to the complaint of a violation of Article 4 of Protocol No. 4 had to 


be dismissed. 


Conclusion: violation (four votes to three). 


Article 41 – The Court awarded 10,000 euros (EUR) for non-pecuniary damage and EUR 9,000 


for costs and expenses 
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TEDH, Chahal v. Reino Unido, n.º 22414/93, de 15-11-1996 


Temas abordados: Arts. 3.º, 5.º, 8.º, 13.º e 28.º da CEDH, detenção prévia à expulsão, 


garantias, prazo, direito ao recurso 


Sumário legal: colocar em link interno 


Article 3 


Expulsion 


Order for deportation to India of Sikh separatist for national security reasons: deportation 


would constitute a violation 


Article 5 


Article 5-1 


Lawful arrest or detention 


Procedure prescribed by law 


Detention for six years pending deportation: no violation 


Article 5-4 


Procedural guarantees of review 


Review of lawfulness of detention 


Adequacy of judicial review: violation 


[This summary is extracted from the Court’s official reports (Series A or Reports of Judgments 


and Decisions). Its formatting and structure may therefore differ from the Case-Law 


Information Note summaries.] 


I.ARTICLE 3 OF THE CONVENTION 


A.Applicability in expulsion cases 


Expulsion may engage responsibility of State under Article 3 where substantial grounds shown 


for believing there would be real risk to deportee of torture or inhuman or degrading 


treatment or punishment in receiving country. 


B.Cases involving alleged danger to national security 


Article 3 provides absolute prohibition of torture - in expulsion cases, if substantial grounds 


shown for believing deportee would be at risk, his conduct cannot be material consideration. 


C.Application to particular circumstances 


1.Point of time for assessment of risk 


Material time that of Court's consideration of case. 


2.Assessment of risk 


Government proposed to return first applicant, well-known supporter of Sikh separatism, to 


airport of his choice in India - evidence relating to fate of Sikh militants outside State of Punjab 


therefore of particular relevance. 







Court persuaded by evidence corroborated from different objective sources that until mid-


1994 elements of Punjab police accustomed to act without regard to human rights of 


suspected Sikh militants, including pursuing them outside home State - no evidence of change 


of regime within Punjab police - despite recent improvement in human rights situation in 


Punjab and efforts of Indian authorities to bring about reform, problems persist with regard to 


observance of human rights by certain members of security forces in Punjab and elsewhere in 


India - against this background, assurances of the Indian Government inadequate guarantee of 


safety - applicant's high profile likely to make him target of hard-line elements in security 


forces. 


Conclusion: violation, in the event of decision to deport to India being implemented (twelve 


votes to seven).  


II.ARTICLE 5 § 1 OF THE CONVENTION 


All that Article 5 § 1 (f) requires is that "action is being taken with a view to deportation" - 


immaterial whether detention can be reasonably considered necessary or whether underlying 


decision to expel justified. 


However, if deportation proceedings not prosecuted with due diligence, detention will cease 


to be permissible - domestic proceedings commenced 16 August 1990 and ended 3 March 


1994 - given exceptional circumstances and detailed consideration required by courts and 


executive, period not excessive. 


In view of length of applicant's detention, necessary to consider whether sufficient guarantees 


against arbitrariness existed -in this context, advisory panel including experienced judicial 


figures which reviewed national security evidence in full, provided adequate guarantee that 


there were prima facie grounds for believing applicant to be security threat and thus that 


executive did not act arbitrarily in ordering his detention. 


Conclusion: no violation (thirteen votes to six). 


III.ARTICLE 5 § 4 OF THE CONVENTION 


Since Article 5 § 4 provides lex specialis in relation to more general requirements of Article 13, 


Court must consider it first. 


Article 5 § 4 guarantees right to judicial review of sufficient width as to bear on conditions 


essential for "lawful" detention under Article 5 § 1. 


Domestic courts not provided with information relating to national security and thus unable to 


review whether decision to detain applicant justified - given procedural short-comings of 


advisory panel, it could not be considered "court" for purposes of Article 5 § 4. 


Court recognises that use of confidential material may be unavoidable where national security 


at stake - however, national authorities cannot be free from effective judicial control whenever 







they choose to assert that national security involved - technique can be employed to 


accommodate legitimate security concerns and individual procedural justice. 


Conclusion: violation (unanimously). 


IV.ARTICLE 8 OF THE CONVENTION 


Given finding of violation of Article 3, not necessary to decide hypothetical question whether 


there would be violation of Article 8 in event of expulsion to India. 


Conclusion: not necessary to consider complaint (seventeen votes to two). 


V.ARTICLE 13 OF THE CONVENTION 


Judicial review and advisory panel procedure inadequate remedies for Article 3 complaint 


since could not review decision to deport with reference solely to question of risk to applicant, 


leaving aside national security considerations. 


No need to consider complaints of breaches of Articles 5 and 8 in conjunction with 13 in view 


of findings that Article 5 § 4 violated and Article 8 complaint hypothetical. 


Conclusion: violation (unanimously). 


VI.ARTICLE 50 OF THE CONVENTION 


A.Non-pecuniary damage: findings of violation sufficient just satisfaction. 


B.Costs and expenses: reasonable legal costs awarded. 


Conclusion: respondent State to pay specified sum to applicants (unanimously). 
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TEDH, D. v. Reino Unido, n.º 30240/96, de 02-05-1997 


Temas abordados: Arts. 2.º, 3.º e 8.º da CEDH, doença grave, expulsão, prova 


 


Sumário legal:  


Article 3 


Expulsion 


Proposed removal of an alien drug courier dying of AIDS to his country of origin (St Kitts) where 


he has no accommodation, family, moral or financial support and no access to adequate 


medical treatment: deportation would constitute a violation 


[This summary is extracted from the Court’s official reports (Series A or Reports of Judgments 


and Decisions). Its formatting and structure may therefore differ from the Case-Law 


Information Note summaries.] 


I.ARTICLE 3 OF THE CONVENTION 


Expulsion of alien drug couriers is a justified response to the scourge of drug trafficking - right 


of Contracting States to expel aliens is however subject to the need to respect the absolute 


nature of the prohibition contained in Article 3 - duty of respondent State to secure to the 


applicant the guarantees contained in Article 3 irrespective of the gravity of the offence 


committed - applicant within the jurisdiction of the respondent State since 21 January 1993 


even if he never entered in the technical sense. 


Application of this principle not confined to contexts in which the individual to be expelled 


faces a real risk of being exposed to forms of treatment proscribed by Article 3 which are 


intentionally inflicted by public authorities in receiving State or by non-State bodies when the 


public authorities in that State are unable to afford him appropriate protection - Court must be 


able to apply Article 3 in other contexts so as to avoid undermining the absolute character of 


the Article's protection. 


Conditions which await applicant in St Kitts do not in themselves breach standards of Article 3 - 


respondent State has assumed responsibility for treating applicant since August 1994 - 


applicant now reliant on medical and palliative care provided to him - applicant has entered 


final stages of fatal illness - removal at this stage would hasten his death and expose him to a 


real risk of dying under most distressing circumstances and thus to inhuman treatment - no 


adequate medical treatment, no shelter, no family support in receiving country. 


Aliens who have served their prison sentences and are subject to expulsion cannot in principle 


claim any entitlement to remain in territory of Contracting State in order to continue to benefit 


from medical, social or other forms of assistance provided by that State during their stay in 


prison. 







However, in view of the very exceptional circumstances of case and the compelling 


humanitarian considerations at stake, removal of applicant would violate Article 3. 


Conclusion: expulsion would constitute a violation (unanimously). 


II.ARTICLE 2 OF THE CONVENTION 


Applicant's contention that circumstances of case engaged responsibility of Government under 


Article 2 - having regard to finding under Article 3, not necessary to examine Article 2 


complaint. 


Conclusion: not necessary to examine complaint (unanimously). 


III.ARTICLE 8 OF THE CONVENTION 


Applicant's assertion that removal would amount to a disproportionate interference with his 


right to respect for private life, in particular his physical integrity - having regard to finding 


under Article 3, complaint Article 8 raises no separate issue. 


Conclusion: no separate issue arises (unanimously). 


IV.ARTICLE 13 OF THE CONVENTION 


Confirmation of conclusion reached in certain earlier judgments concerning the respondent 


State that judicial review proceedings constitute an effective remedy - domestic court 


subjected the applicant's plight to a most anxious scrutiny and had the power to grant relief 


sought - substance of complaints examined. 


Conclusion: no violation (unanimously). 


V.ARTICLE 50 OF THE CONVENTION 


A.Damage: no damages claimed. 


B.Costs and expenses: partial reimbursement of amount claimed. 


Conclusion: respondent State to pay a specified sum to applicant (unanimously). 
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TEDH, Cruz Varas e outros v. Suécia, n.º 15576/89, de 20-03-1991 


Temas abordados: Arts. 3.º, 8.º e 25.º da CEDH, expulsão, vida privada e familiar, tratamentos 


desumanos e degradantes no país de destino, Chile, direito a recurso 


 


Sumário legal:  


Article 3 


Expulsion 


Decision to deport Chilean nationals to Chile: no violation 


Article 8 


Article 8-1 


Respect for family life 


Decision to deport Chilean nationals (husband, wife and son) to Chile, implemented as regards 


the husband: no violation 


Article 34 


Hinder the exercise of the right of petition 


Victim 


Non-compliance with interim measures: no violation 


[This summary is extracted from the Court’s official reports (Series A or Reports of Judgments 


and Decisions). Its formatting and structure may therefore differ from the Case-Law 


Information Note summaries.] 


 


I. ARTICLE 3 OF THE CONVENTION 


A. Applicability of Article 3 in expulsion cases 


Decision by Contracting State to extradite or expel a fugitive may give rise to an issue under 


Article 3 where substantial grounds have been shown for believing that he faces a real risk of 


being subjected to torture or to inhuman or degrading treatment or punishment. 


B. Application to particular circumstances 


1. The determination of the facts 


The establishment and verification of the facts is primarily a matter for the Commission. It is 


only in exceptional circumstances that the Court will use its powers in this regard but it 


remains free to make its own appreciation in the light of all the material before it. 


The risk must be assessed primarily with reference to those facts which were known or ought 


to have been known to the State at the time of the expulsion although subsequent information 


may be of value in confirming or refuting the State's assessment. 


2. Assessment in the present case 







Substantial grounds have not been shown for believing that first applicant's expulsion would 


expose him to a real risk of being subjected to inhuman or degrading treatment on his return 


to Chile. His silence, for eighteen months after his first interrogation by the Swedish Police 


Authority, as to his alleged clandestine activities and torture by the Chilean police, continuous 


changes in his story and lack of substantiation cast doubt on his credibility. Other factors taken 


into account were the improvement in the political situation, the voluntary return of refugees 


and the thorough examination of his case by the Swedish authorities. 


3. Whether the first applicant's expulsion was in breach of Article 3 because of trauma 


involved 


Expulsion did not exceed the threshold set by Article 3 since no substantial basis had been 


shown for his fears. 


4. Possible expulsion of the third applicant 


Applicants do not appear to have maintained complaint. In any event the facts do not reveal a 


breach. 


Conclusion: no breach (eighteen votes to one). 


 


II. ARTICLE 8 OF THE CONVENTION 


The second and third applicants went into hiding to evade enforcement of the expulsion order. 


The evidence, including the finding concerning the Article 3 complaint, does not show that 


there were obstacles to establishing family life in their home country. In these circumstances 


responsibility for the resulting separation of the family cannot be imputed to Sweden. 


Accordingly, no "lack of respect" for the applicants' family life. 


Conclusion: no breach (unanimous). 


 


III. ARTICLE 25 § 1 OF THE CONVENTION 


A. General considerations 


Unlike other international instruments the Convention does not contain a specific provision 


empowering its institutions to order interim measures. The travaux préparatoires are silent as 


to any discussion which may have taken place on this question. The Consultative Assembly 


called on the Committee of Ministers to draft an additional protocol (Recommendation 623 


(1971)) but the Committee decided that this was not expedient. Recommendations were made 


by the Assembly in 1977 and the Committee of Ministers in 1980 calling on member States to 


suspend extradition or expulsion to non-Contracting States where Article 3 complaints were 


pending before the Commission or Court. 


B. Can power to order interim measures be derived from Convention or other sources? 







In absence of Convention provision a Rule 36 indication cannot give rise to a binding 


obligation. This is reflected in the wording of both Rule 36 and the indications in the present 


case. 


Article 25 § 1 imposes an obligation not to interfere with the right of the individual effectively 


to present and pursue his complaint with the Commission. Although such a right is of a 


procedural nature, it must be open to individuals to complain of alleged infringements of it. 


However, given that the Convention contains no specific interim measures provision it would 


strain the language of Article 25 to infer an obligation to comply with a Rule 36 indication. 


Conclusion not altered by considering Article 25 § 1 in conjunction with Rule 36 or Articles 1 


and 19 of the Convention. 


Practice of States reveals almost total compliance with Rule 36 indications. Subsequent 


practice could be taken as establishing the agreement of States regarding the interpretation of 


a Convention provision but not as creating new rights and obligations which were not included 


in the Convention at outset. Rather, the practice is based on good faith co-operation with the 


Commission. 


Furthermore, assistance cannot be derived from general principles of international law where 


no uniform legal rule exists. 


The power to order binding interim measures cannot therefore be inferred from Article 25 § 1 


or from other sources. Where State decides not to comply with Rule 36 indication it knowingly 


assumes the risk of being found in breach of Article 3. Any such finding would be aggravated 


by the failure to comply. 


C. Whether expulsion actually hindered the effective exercise of the right of petition 


Although compliance with the indication would have facilitated the presentation of the case 


before the Commission, there was no evidence of hindrance to any significant degree. 


Conclusion: no breach (ten votes to nine). 
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TEDH, Georgia v. Russia (nº. 1) [GC], n.º 13255/07, de 03-07-2014 


Temas abordados: Arts. 3.º, 5.º, 8.º, 13.º, 19.º, 35.º, 38.º, da CEDH e 4.º do Protocolo 4, 


detenção, proibição de tratamentos desumanos e degradantes, vida privada, garantias 


procedimentais, proibição de expulsões coletivas, procedimento individualizado, direito de 


recurso. 


 


Sumário legal:  


Article 4 of Protocol No. 4 


Prohibition of collective expulsion of aliens 


Collective expulsion of Georgian nationals by Russian authorities from October 2006 to January 


2007: administrative practice in breach 


Article 33 


Inter-state case 


Collective expulsion of Georgian nationals by Russian authorities from October 2006 to January 


2007 


Article 35 


Article 35-1 


Exhaustion of domestic remedies 


Inapplicability of obligation to exhaust owing to administrative practice of arresting, detaining 


and expelling Georgian nationals: preliminary objection dismissed 


Facts – The case concerned the arrest, detention and expulsion from Russia of large numbers 


of Georgian nationals from the end of September 2006 to the end of January 2007. The facts of 


the case were disputed. 


According to the Georgian Government, during that period more than 4,600 expulsion orders 


were issued by the Russian authorities against Georgian nationals, of whom more than 2,300 


were detained and forcibly expelled, while the remainder left by their own means. This 


represented a sharp increase in the number of expulsions of Georgian nationals per month. 


In support of their allegation that the increase in expulsions was the consequence of a policy 


specifically targeting Georgian nationals, the Georgian Government submitted a number of 


documents that had been issued in early and mid-October 2006 by the Russian authorities. 


These documents, which referred to two administrative circulars issued in late September 


2006, purportedly ordered staff to take large-scale measures to identify Georgian citizens 


unlawfully residing in Russia, with a view to their detention and deportation. The Georgian 


Government also submitted two letters from Russian regional authorities that had been sent 


to schools in early October 2006 asking for Georgian pupils to be identified. 







The Russian Government denied these allegations. They said they had simply been enforcing 


immigration policy and had not taken reprisal measures. As regards the number of expulsions, 


they only kept annual or half-yearly statistics that showed about 4,000 administrative 


expulsion orders against Georgian nationals in 2006 and about 2,800 between 1 October 2006 


and 1 April 2007. As to the documents referred to by the Georgian Government, the Russian 


Government maintained that the instructions had been falsified. While confirming the 


existence of the two circulars, they disputed their content while at the same time refusing – on 


the grounds that they were classified “State secret” – to disclose them to the European Court. 


They did not dispute that letters had been sent to schools with the aim of identifying Georgian 


pupils, but said this had been the act of over-zealous officials who had subsequently been 


reprimanded. 


Various international governmental and non-governmental organisations, including the 


Monitoring Committee of the Parliamentary Assembly of the Council of Europe (PACE), 


reported in 2007 on the expulsions of Georgian nationals, pointing to coordinated action 


between the Russian administrative and judicial authorities. 


Law – Article 38: The Russian Government had refused to provide the Court with copies of two 


circulars issued by the authorities at the end of September 2006 on the grounds that they 


were classified materials whose disclosure was forbidden under Russian law. The Court had 


already found in a series of previous cases relating to documents classified “State secret” that 


respondent Governments could not rely on provisions of national law to justify a refusal to 


comply with a Court request to provide evidence.* In any event, the Russian Government had 


failed to give a specific explanation for the secrecy of the circulars and, even assuming 


legitimate security interests for not disclosing the circulars existed, possibilities existed under 


Rule 33 § 2 of the Rules of Court to limit public access to disclosed documents, for example 


through assurances of confidentiality. The Court therefore found that Russia had fallen short of 


its obligation to furnish all necessary facilities to assist the Court in its task of establishing the 


facts of the case. 


Conclusion: failure to comply with Article 38 (sixteen votes to one). 


Article 35 § 1 (exhaustion of domestic remedies): From October 2006 a coordinated policy of 


arresting, detaining and expelling Georgian nationals had been put in place in the Russian 


Federation. That policy amounted to an administrative practice meaning, in line with the 


Court’s settled case-law, that the rule requiring exhaustion of domestic remedies did not 


apply. 


In so finding, the Court noted that there was nothing to undermine the credibility of the 


figures indicated by the Georgian Government: 4,600 expulsion orders against Georgian 







nationals, of whom approximately 2,380 were detained and forcibly expelled. The events in 


question – the issuing of circulars and instructions, mass arrests and expulsions of Georgian 


nationals, flights with groups of Georgian nationals from Moscow to Tbilisi and letters sent to 


schools by Russian officials with the aim of identifying Georgian pupils – had all occurred 


during the same period in late September/early October 2006. 


The concordance in the description of those events in the reports of international 


governmental and non-governmental organisations was also significant. Moreover, in view of 


the Court’s finding of a violation of Article 38, there was a strong presumption that the 


Georgian Government’s allegations regarding the content of the circulars ordering the 


expulsion specifically of Georgian nationals were credible. 


As regards the effectiveness and accessibility of the domestic remedies, the material before 


the Court indicated there had been real obstacles in the way of Georgian nationals seeking to 


use the remedies that existed, both in the Russian courts and following their expulsion to 


Georgia. They had been brought before the courts in groups. Some had not been allowed into 


the courtroom, while those who were complained that their interviews with the judge had 


lasted an average of five minutes with no proper examination of the facts. They had 


subsequently been ordered to sign court decisions without being able to read the contents or 


obtain a copy. They did not have an interpreter or a lawyer and, as a general rule, were 


discouraged from appealing by both the judges and the police officers. 


Conclusion: existence of administrative practice (sixteen votes to one); preliminary objection 


dismissed (sixteen votes to one). 


Article 4 of Protocol No. 4: Georgia alleged that its nationals had been the subject of a 


collective expulsion from the territory of the Russian Federation. The Court reiterated that for 


the purposes of Article 4 of Protocol No. 4 collective expulsion was to be understood as any 


measure compelling aliens, as a group, to leave a country, except where such a measure was 


taken following, and on the basis of, a reasonable and objective examination of the particular 


case of each individual member of the group.** Unlike the position under Article 1 of Protocol 


No. 7, Article 4 of Protocol No 4 was applicable even if those expelled were not lawfully 


resident on the territory concerned. 


The Court took note of the concordant description given by the Georgian witnesses and 


international governmental and non-governmental organisations of the summary procedures 


conducted before the Russian courts. It observed in particular that, according to the PACE 


Monitoring Committee, the expulsions had followed a recurrent pattern all over the country 


and that in their reports the international organisations had referred to coordination between 


the administrative and judicial authorities. 







During the period in question the Russian courts had made thousands of expulsion orders 


expelling Georgian nationals. Even though, formally speaking, a court decision had been made 


in respect of each Georgian national, the Court considered that the conduct of the expulsion 


procedures during that period, after the circulars and instructions had been issued, and the 


number of Georgian nationals expelled from October 2006 onwards had made it impossible to 


carry out a reasonable and objective examination of the particular case of each individual. 


While every State had the right to establish its own immigration policy, problems with 


managing migration flows could not justify practices incompatible with the State’s obligations 


under the Convention. 


The expulsions of Georgian nationals during the period in question had not been carried out 


following, and on the basis of, a reasonable and objective examination of the particular case of 


each individual. This amounted to an administrative practice in breach of Article 4 of Protocol 


No. 4. 


Conclusion: administrative practice in breach of Article 4 of Protocol No. 4 (sixteen votes to 


one). 


The Grand Chamber also found, by sixteen votes to one, that the arrests and detention of 


Georgian nationals in Russia during the period in question were part of a coordinated policy of 


arresting, detaining and expelling Georgian nationals and thus arbitrary. As such they 


amounted to an administrative practice in breach of Article 5 § 1 of the Convention. By the 


same majority, it found that the absence of effective and accessible remedies for Georgian 


nationals against the arrests, detentions and expulsion orders had violated Article 5 § 4, while 


the conditions of detention in which Georgian nationals were held (overcrowding, inadequate 


sanitary and health conditions and lack of privacy), amounted to an administrative practice in 


breach of Article 3. The Court also found violations of Article 13 in conjunction with Article 5 § 


1 (thirteen votes to four) and in conjunction with Article 3 (sixteen votes to one). 


The Court found (by sixteen votes to one) no violation of Article 1 of Protocol No. 7 (procedural 


safeguards relating to expulsion of aliens), since that provision expressly referred to “aliens 


lawfully resident in the territory of a State” and it had not been established that during the 


period in question there had also been arrests and expulsions of Georgian nationals lawfully 


resident in the territory of the Russian Federation. Lastly, it found no violation of Article 8 and 


Articles 1 and 2 of Protocol No. 1 (unanimously). 


 
Texto integral:  
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TEDH, Gebremedhin [Gaberamadhien] v. França, n.º 25389/05, de 26-04-2007 


Temas abordados: Arts. 3.º, 5.º, 13.º e 34.º da CEDH, detenção, expulsão, garantias 


procedimentais, proibição de tortura, direito a recurso 


Sumário legal: colocar em link interno 


Article 13 


Effective remedy 


Lack of a remedy with automatic suspensive effect against an order refusing an asylum seeker 


held in an airport waiting area entry to French territory and requiring his removal: violation 


Article 5 


Article 5-1-f 


Prevent unauthorised entry into country 


Continued detention of an asylum seeker in an airport waiting area following an interim 


indication by the Court under Rule 39 of the Rules of Court that he should not be removed to 


his country of origin: no violation 


Facts: The applicant is an Eritrean national. In 1998 he and his family were displaced from 


Ethiopia to Eritrea, where he worked as a reporter and photographer for an independent 


newspaper. In 2000 he and the newspaper’s editor-in-chief were arrested, apparently on 


account of their professional activities. Both men were imprisoned for several months. In 


September 2001 the applicant fled the country. He was arrested and questioned about his 


friend, and was subjected to ill-treatment. He was imprisoned for six months before managing 


to escape from the prison hospital, where he had been transferred after contracting 


tuberculosis. He fled to Sudan from where, believing his life to be in danger, he travelled on to 


South Africa. Using a Sudanese passport in a different name and without any travel papers, he 


arrived at Charles de Gaulle airport in Paris. On 1 July 2005 he applied for leave to enter French 


territory in order to lodge an application for asylum with the French authorities. He was placed 


in the airport’s waiting area. On 5 July 2005, after interviewing the applicant, the French 


Refugees and Stateless Persons Agency (OFPRA) issued the opinion that the applicant should 


not be admitted to France on account of inconsistencies in his claims which suggested that he 


had tried to falsify his past. The following day the Interior Ministry refused the applicant 


admission to French territory on grounds of asylum and gave directions for his removal to 


Eritrea or any other country where he might be legally admissible. If the applicant had been 


granted leave to enter the country, he would have been issued with a safe conduct by the 


border police, authorising him to enter the country and remain there for eight days with a view 


to lodging an asylum application with the relevant authority under the ordinary-law asylum 


procedure. Persons who are not admitted are removed immediately. 







The applicant made an urgent application to the administrative court requesting leave to enter 


the country with a view to applying for asylum. He reiterated his claims that he had been 


persecuted and his life had been threatened. The urgent applications judge rejected his 


application on the following day, 8 July 2005. 


The applicant lodged an application with the European Court of Human Rights, which on 15 


July 2005 indicated to the French Government, under Rule 39 of the Rules of Court (interim 


measures) that it was desirable not to remove him to Eritrea for the time being. The applicant 


was still being held in the waiting area in Roissy airport. On 20 July 2005 the French 


authorities, on the basis of the indication from the European Court, granted the applicant 


leave to enter France and to remain there for eight days in order to visit the prefecture and 


apply for a temporary residence permit on grounds of asylum. The applicant took the 


appropriate action and was granted a French residence permit valid for one month, enabling 


him to lodge an application for asylum with OFPRA. In November 2005 OFPRA granted him 


refugee status. 


Law: Article 13 in conjunction with Article 3 – Under French law, a decision refusing entry to 


the country acted as a bar to lodging an application for asylum; moreover, such a decision was 


immediately enforceable, with the result that the person concerned could be removed straight 


away to the country he or she claimed to have fled. In the instant case, following the 


application of Rule 39 of the Rules of Court, the applicant had ultimately been given leave to 


enter the country and had hence been able to lodge an application for asylum with OFPRA, 


which granted him refugee status. From that point on the Geneva Convention of 28 July 1951 


relating to the Status of Refugees stood in the way of his expulsion. The applicant was 


accordingly no longer a victim of the alleged violation of Article 3. 


The Court considered that the applicant’s allegations as to the risk of ill-treatment in Eritrea 


were sufficiently credible to make his complaint under Article 3 an “arguable” one. The 


applicant could therefore rely on Article 3 taken in conjunction with Article 13. The latter 


provision required that foreign nationals whom it had been decided to remove to a country 


where there was real reason to believe that they ran the risk of being subjected to ill-


treatment contrary to Article 3 should have access to a remedy against that decision which had 


suspensive effect. In the case of asylum seekers who claimed to run such a risk and who had 


already been granted leave to enter French territory, French law provided for a procedure 


which met some of these requirements. The procedure did not apply, however, to persons 


claiming to run such a risk who turned up at the border after arriving at an airport, for 


instance. In order to lodge an asylum application with OFPRA, foreign nationals had to be on 


French territory. If they turned up at the border, they could not make such an application 







unless they were first given leave to enter the country. If they did not have the necessary 


papers to that effect, they had to apply for leave to enter on grounds of asylum. They were 


then held in a “waiting area” while the authorities examined whether or not their intended 


asylum application was “manifestly ill-founded”. If the authorities deemed the application to 


be “manifestly ill-founded”, they refused the person concerned leave to enter the country. He 


or she was then automatically liable to be removed without having had the opportunity to 


apply to OFPRA for asylum. While the individual in question could apply to the administrative 


courts to have the ministerial decision refusing leave to enter set aside, such an application 


had no suspensive effect and was not subject to any time-limits. Admittedly, he or she could 


apply to the urgent applications judge, as the applicant had done without success. However, 


this remedy did not have automatic suspensive effect either, with the result that the person 


could also be removed before the judge had given a decision. Given the importance of Article 3 


and the irreversible nature of the harm that might occur if the risk of torture or ill-treatment 


materialised, it was a requirement of Article 13 that, where a State Party decided to remove a 


foreign national to a country where there was real reason to believe that he or she ran a risk of 


this nature, the person concerned must have access to a remedy with automatic suspensive 


effect (a remedy with such effect “in practice” was not sufficient). The applicant had not had 


access to such a remedy while in the waiting area. 


Conclusion: violation (unanimously). 


Article 5(1)(f) – After being placed in the “waiting area” of the airport on 1 July 2005, and 


before being granted leave to enter France on 20 July, the applicant had been subject to a 


“deprivation of liberty”. On 15 July the Court decided to indicate to the French Government, 


under Rule 39 of the Rules of Court, that it would be desirable in the interests of the parties 


and the proper conduct of the proceedings before the Court not to remove the applicant to 


Eritrea until midnight on 30 August 2005. Accordingly, from 15 July 2005 onwards, the 


Government could not remove the applicant to Eritrea without being in breach of their 


obligations under the Convention. However, there was nothing to prevent them from 


removing him to a different country provided that it was established that the authorities of 


that country would not send him on to the country referred to by the Court. Accordingly, the 


applicant’s detention for that purpose, after Rule 39 had been applied, could be said to 


amount to the “lawful” detention of a person “against whom action [was] being taken with a 


view to deportation or extradition” within the meaning of Article 5(1)(f) of the Convention. In 


addition, where, following the application of Rule 39, the authorities had no option but to end 


the deprivation of the person’s liberty with a view to his deportation, and that implied granting 


him leave to enter the country, it could prove necessary to keep him in detention for the time 







strictly necessary for the authorities to verify whether his entry into the country was lawful. 


This could be said to amount to the “lawful detention of a person to prevent his effecting an 


unauthorised entry into the country” within the meaning of Article 5(1)(f). 


The Government argued that this had been the case in relation to the applicant and the Court 


saw no evidence to suggest that, between 15 and 20 July, the applicant had been arbitrarily 


deprived of his liberty. In short, the Court accepted that the applicant’s detention in the 


“waiting area” after 15 July 2005 had amounted to the “lawful detention of a person to 


prevent his effecting an unauthorised entry into the country” within the meaning of Article 


5(1)(f). 


Conclusion: no violation (unanimously). 


Article 41 – Non-pecuniary damage: finding of a violation sufficient. 
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TEDH, Hirsi Jamaa and Others v. Italy, de 23-02-2012 


Temas abordados: Arts. 1.º, 3.º, 5.º, 13.º, 34.º, 35.º, da CEDH e 4.º do Protocolo 4, detenção, 


garantias procedimentais, direitos de informação, proibição de expulsões coletivas, 


procedimento individualizado, direito de recurso. 


 


Sumário legal:  


Article 3 


Expulsion 


Return of migrants intercepted on the high seas to country of departure: violation 


Article 13 


Lack of remedies available for migrants intercepted on the high seas and returned to country 


of departure: violation 


Article 4 of Protocol No. 4 


Prohibition of collective expulsion of aliens 


Return of migrants intercepted on the high seas to country of departure: Article 4 of Protocol 


No. 4 applicable; violation 


Facts – The applicants, eleven Somali nationals and thirteen Eritrean nationals, were part of a 


group of about two hundred individuals who left Libya in 2009 aboard three vessels with the 


aim of reaching the Italian coast. On 6 May 2009, when the vessels were within the Maltese 


Search and Rescue Region of responsibility, they were intercepted by ships from the Italian 


Revenue Police (Guardia di finanza) and the Coastguard. The occupants of the intercepted 


vessels were transferred onto Italian military ships and returned to Tripoli. The applicants 


stated that during that voyage the Italian authorities did not inform them of their destination 


and took no steps to identify them. On arrival in the Port of Tripoli, following a ten-hour 


voyage, the migrants were handed over to the Libyan authorities. According to the applicants’ 


version of events, they objected to being handed over to the Libyan authorities but were 


forced to leave the Italian ships. At a press conference held on the following day, the Italian 


Minister of the Interior stated that the operations to intercept vessels on the high seas and to 


push migrants back to Libya were the consequence of the entry into force, in February 2009, of 


bilateral agreements concluded with Libya, and represented an important turning point in the 


fight against clandestine immigration. Two of the applicants died in unknown circumstances 


after the events in question. Fourteen of the applicants were granted refugee status by the 


Office of the High Commissioner for Refugees (UNHCR) in Tripoli between June and October 


2009. Following the revolution which broke out in Libya in February 2011 the quality of contact 


between the applicants and their representatives deteriorated. The lawyers are currently in 







contact with six of the applicants, four of whom reside in Benin, Malta or Switzerland, where 


some are awaiting a response to their request for international protection. One of the 


applicants is in a refugee camp in Tunisia and plans to return to Italy. In June 2011 one of the 


applicants was awarded refugee status in Italy, which he had entered unlawfully. 


Law 


Article 1: Italy acknowledged that the ships onto which the applicants had been embarked 


were fully within Italian jurisdiction. The Court pointed out the principle of international law 


enshrined in the Italian Navigation Code, according to which a vessel sailing on the high seas 


was subject to the exclusive jurisdiction of the State of the flag it was flying. The Court did not 


accept the Government’s description of the events as “rescue operations on the high seas”, or 


the allegedly minimal level of control exercised over the applicants. The events had taken 


place entirely on board ships of the Italian armed forces, the crews of which were composed 


exclusively of Italian military personnel. In the period between boarding those ships and being 


handed over to the Libyan authorities, the applicants had been under the continuous and 


exclusive de jure and de facto control of the Italian authorities. Accordingly, the events giving 


rise to the alleged violations fell within Italy’s jurisdiction within the meaning of Article 1 of the 


Convention. 


Conclusion: within the jurisdiction (unanimously). 


Article 3 


(a) Risk of ill-treatment in Libya – While conscious of the pressure put on States by the ever 


increasing influx of migrants, a particularly complex situation in the maritime environment, the 


Court nevertheless pointed out that that situation did not absolve them from their obligation 


not to remove an individual at risk of being subjected to treatment in breach of Article 3 in the 


receiving country. Noting the deteriorating situation in Libya after April 2010, the Court, for 


the purposes of examining the case, referred only to the situation prevailing in Libya at the 


material time. In that regard, it noted that the disturbing conclusions of numerous 


organizations regarding the treatment of clandestine immigrants were corroborated by the 


report of the CPT* published in 2010. No distinction was made between irregular migrants and 


asylum-seekers, who were systematically arrested and detained in conditions which observers 


had described as inhuman, reporting, in particular, cases of torture. Clandestine migrants were 


at risk of being returned to their countries of origin at any time and, if they managed to regain 


their freedom, were subjected to precarious living conditions and racism. In response to the 


Italian Government’s argument that Libya was a safe destination for migrants and that that 


country would comply with its international commitments as regards asylum and the 


protection of refugees, the Court observed that the existence of domestic laws and the 







ratification of international treaties guaranteeing respect for fundamental rights were not in 


themselves sufficient to ensure adequate protection against the risk of ill-treatment where 


reliable sources had reported practices which were contrary to the principles of the 


Convention. Furthermore, Italy could not evade its own responsibility under the Convention by 


relying on its subsequent obligations arising out of bilateral agreements with Libya. The Office 


of the UNHCR in Tripoli had never been recognized by the Libyan government. Since that 


situation in Libya was well-known and easy to verify at the material time, the Italian authorities 


had or should have known, when removing the applicants, that they would be exposed to 


treatment in breach of the Convention. Moreover, the fact that the applicants had failed to 


expressly request asylum did not exempt Italy from fulfilling its obligations. The Court noted 


the obligations of States arising out of international refugee law, including the “principle of 


non-refoulement”, also enshrined in the Charter of Fundamental Rights of the European 


Union. The Court, considering furthermore that the shared situation of the applicants and 


many other clandestine migrants in Libya did not make the alleged risk any less individual, 


concluded that by transferring the applicants to Libya, the Italian authorities had, in full 


knowledge of the facts, exposed them to treatment proscribed by the Convention. 


Conclusion: violation (unanimously). 


(b) Risk of ill-treatment in the applicants’ countries of origin – The indirect removal of an alien 


left the responsibility of the Contracting State intact, and that State was required to ensure 


that the intermediary country offered sufficient guarantees against arbitrary repatriation, 


particularly if that State was not a party to the Convention. All the information in the Court’s 


possession clearly showed that the situation in Somalia and Eritrea was one of widespread 


insecurity – there was a risk of torture and detention in inhuman conditions merely for having 


left the country irregularly. The applicants could therefore arguably claim that their 


repatriation would breach Article 3. The Court then ascertained whether the Italian authorities 


could reasonably have expected Libya to offer sufficient guarantees against arbitrary 


repatriation. Observing that that State had not ratified the Geneva Convention on Refugee 


Status and noting the absence of any form of asylum and protection procedure for refugees in 


Libya, the Court did not subscribe to the argument that the activities of the UNHCR in Tripoli 


represented a guarantee against arbitrary repatriation. Human Rights Watch and the UNHCR 


had denounced several forced returns of asylum seekers and refugees to high-risk countries. 


Thus, the fact that some of the applicants had obtained refugee status in Libya, far from being 


reassuring, constituted additional evidence of the vulnerability of the parties concerned. The 


Court concluded that when the applicants were transferred to Libya, the Italian authorities had 







or should have known that there were insufficient guarantees protecting them from the risk of 


being arbitrarily returned to their respective countries of origin. 


Conclusion: violation (unanimously). 


Article 4 of Protocol No. 4 


a) Admissibility – The Court was called upon for the first time to examine whether Article 4 of 


Protocol No. 4 applied to a case involving the removal of aliens to a third State carried out 


outside national territory. It sought to ascertain whether the transfer of the applicants to Libya 


had constituted a “collective expulsion of aliens” within the meaning of that provision. The 


Court observed that neither Article 4 of Protocol No. 4 nor the travaux préparatoires of the 


Convention precluded extra-territorial application of that Article. Furthermore, limiting its 


application to collective expulsions from the national territory of Member States would mean 


that a significant component of contemporary migratory patterns would not fall within the 


ambit of that provision and would deprive migrants having taken to the sea, often risking their 


lives, and not having managed to reach the borders of a State, of an examination of their 


personal circumstances before being expelled, unlike those travelling by land. The notion of 


“expulsion” was principally territorial, as was the notion of “jurisdiction”. Where, however, as 


in the instant case, the Court had found that a Contracting State had, exceptionally, exercised 


its jurisdiction outside its national territory, it could accept that the exercise of extraterritorial 


jurisdiction by that State had taken the form of collective expulsion. Furthermore, the special 


nature of the maritime environment could not justify an area outside the law where 


individuals were covered by no legal system capable of affording them enjoyment of the rights 


and guarantees protected by the Convention. Article 4 of Protocol No. 4 was therefore 


applicable in the instant case. 


Conclusion: admissible (unanimously). 


(b) Merits – The transfer of the applicants to Libya had been carried out without any 


examination of each applicant’s individual situation. The applicants had not been subjected to 


any identification procedure by the Italian authorities, which had restricted themselves to 


embarking and disembarking them in Libya. The removal of the applicants had been of a 


collective nature, in breach of Article 4 of Protocol No. 4. 


Conclusion: violation (unanimously). 


Article 13 in conjunction with Article 3 of the Convention and Article 4 of Protocol No. 4: The 


Italian Government acknowledged that no provision had been made for assessment of the 


personal circumstances of the applicants on board the military vessels on which they were 


embarked. There had been no interpreters or legal advisers among the personnel on board. 


The applicants alleged that they had been given no information by the Italian military 







personnel, who had led them to believe that they were being taken to Italy and had not 


informed them as to the procedure to be followed to avoid being returned to Libya. That 


version of events, though disputed by the Government, was corroborated by a very large 


number of witness statements gathered by the UNHCR, the CPT and Human Rights Watch, and 


the Court attached particular weight to it. The Court reiterated the importance of 


guaranteeing anyone subject to a removal measure, the consequences of which were 


potentially irreversible, the right to obtain sufficient information to enable them to gain 


effective access to the relevant procedures and to substantiate their complaints. Even if such a 


remedy were accessible in practice, the requirements of Article 13 of the Convention were 


clearly not met by criminal proceedings brought against military personnel on board the 


army’s ships in so far as that did not satisfy the criterion of suspensive effect enshrined in 


Article 13. The applicants had been deprived of any remedy which would have enabled them 


to lodge their complaints under Article 3 of the Convention and Article 4 of Protocol No. 4 with 


a competent authority and to obtain a thorough and rigorous assessment of their requests 


before the removal measure was enforced. 


Conclusion: violation (unanimously). 


Article 46: The Italian Government had to take all possible steps to obtain assurances from the 


Libyan authorities that the applicants would not be subjected to treatment incompatible with 


Article 3 of the Convention or arbitrarily repatriated. 


Article 41: EUR 15,000 each in respect of non-pecuniary damage. 
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TEDH, H.L.R. v. France, n.º 24573/94, de 29-04-1997 


Temas abordados: Art. 3.º da CEDH, expulsão, crime, tratamentos desumanos e degradantes 


no país de destino, violência generalizada 


 


Sumário legal:  


Article 3 


Expulsion 


Deportation order against Colombian national convicted of drug trafficking: expulsion would 


not constitute a violation 


[This summary is extracted from the Court’s official reports (Series A or Reports of Judgments 


and Decisions). Its formatting and structure may therefore differ from the Case-Law 


Information Note summaries.] 


Case-law reiterated: right of Contracting States to control the entry, residence and expulsion of 


aliens - absolute character of Article 3. 


Court not bound by findings in Commission's report and free to verify and assess facts itself. 


Possibility that Article 3 of the Convention might also apply where danger emanated from 


persons or groups of persons who were not public officials not to be ruled out.  However, it 


has to be shown that risk is real and that authorities of receiving State are not able to obviate 


risk by providing appropriate protection. 


General situation of violence existing in country of destination, but would not in itself entail, in 


the event of deportation, a violation of Article 3. 


No relevant evidence in instant case to show that alleged risk was real or to support claim that 


applicant's personal situation would have been worse than that of other Colombians, were he 


to be deported.  Moreover, applicant had not shown that Colombian authorities were 


incapable of affording him appropriate protection. 


Conclusion: no violation, in the event of deportation order being executed (fifteen votes to six). 
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TEDH, Jalloh v. Alemanha, n.º 54810/00, de 11-07-2006 


Temas abordados: Arts. 3.º, 6.º e 8.º da CEDH, proibição da tortura, proibição de tratamentos 


desumanos e degradantes, legalidade das provas, processo justo 


 


Sumário legal:  


Article 3 


Degrading treatment 


Inhuman treatment 


Forcible administration of emetics to a drug-trafficker in order to recover a plastic bag he had 


swallowed containing drugs: violation 


Article 6 


Criminal proceedings 


Article 6-1 


Fair hearing 


Use in evidence of a plastic bag containing drugs obtained by the forcible administration of 


emetics: violation 


Facts: In October 1993 plain-clothes police officers observed the applicant on several occasions 


taking tiny plastic bags out of his mouth and handing them over for money. Suspecting that the 


bags contained drugs, the police officers went over to arrest the applicant. While they were 


doing so he swallowed another tiny bag he still had in his mouth. As no drugs were found on 


him, the competent public prosecutor ordered that he be given an emetic to force him to 


regurgitate the bag. The applicant was taken to hospital, where he saw a doctor. As he refused 


to take medication to induce vomiting, four police officers held him down while the doctor 


inserted a tube through his nose and administered a salt solution and Ipecacuanha syrup by 


force. The doctor also injected him with apomorphine, a morphine derivative which acts as an 


emetic. As a result the applicant regurgitated a small bag of cocaine. A short while later he was 


examined by a doctor who declared him fit for detention. When police officers arrived to 


question the applicant about two hours after he had been given the emetics, he told them in 


broken English – it then becoming apparent that he could not speak German – that he was too 


tired to make a statement. The following day the applicant was charged with drug trafficking 


and placed in detention on remand. His lawyer alleged that the evidence against him had been 


obtained illegally and so could not be used in the criminal proceedings. He further contended 


that the police officers and the doctor who had participated in the operation were guilty of 


causing bodily harm in the exercise of official duties. Finally, he argued that the administration 


of toxic substances was prohibited by the Code of Criminal Procedure and that the measure 







was also disproportionate under the Code, as it would have been possible to obtain the same 


result by waiting until the bag had been excreted naturally. In March 1994 the District Court 


convicted the applicant of drug trafficking and gave him a one-year suspended prison 


sentence. His appeal against conviction was unsuccessful, although his prison sentence was 


reduced to six months, suspended. An appeal on points of law was also dismissed. The Federal 


Constitutional Court declared the applicant’s constitutional complaint inadmissible, finding 


that he had not made use of all available remedies before the German criminal courts. It also 


found that the measure in question did not give rise to any constitutional objections 


concerning the protection of human dignity or prevention of self-incrimination, as guaranteed 


under the German Basic Law. 


Law: Article 3 – The Convention did not, in principle, prohibit recourse to a forcible medical 


intervention that would assist in the investigation of an offence. However, any interference 


with a person’s physical integrity carried out with the aim of obtaining evidence had to be the 


subject of rigorous scrutiny. True, account needed to be taken of the problems confronting 


States in their efforts to combat the harm caused to their societies through the supply of 


drugs. However, in the instant case, it had been clear before the impugned measure was 


ordered and implemented that the street dealer on whom it was imposed had been storing 


the drugs in his mouth and could not, therefore, have been offering drugs for sale on a large 


scale. That had also been reflected in the sentence. The Court was therefore not satisfied that 


the forcible administration of emetics had been indispensable to obtain the evidence. The 


prosecuting authorities could simply have waited for the drugs to pass out of the applicant’s 


system naturally, that being the method used by many other member States of the Council of 


Europe to investigate drugs offences. Neither the parties nor the experts could agree on 


whether the administration of emetics was dangerous. It was impossible to assert that the 


method, which had already resulted in the deaths of two people in Germany, entailed merely 


negligible health risks. Moreover, in the majority of the German Länder and in at least a large 


majority of the other member States of the Council of Europe the authorities refrained from 


forcibly administering emetics, a fact that tended to suggest that the measure was considered 


to pose health risks. As to the manner in which the emetics had been administered, the 


applicant had been held down by four police officers, which suggested a use of force verging 


on brutality. A tube had been fed through the applicant’s nose into his stomach to overcome 


his physical and mental resistance. This must have caused him pain and anxiety. He had then 


been subjected to a further bodily intrusion against his will through the injection of another 


emetic. Account also had to be taken of the applicant’s mental suffering while he waited for 


the emetic substance to take effect and of the fact that during that period he was restrained 







and kept under observation. Being forced to regurgitate under such conditions must have 


been humiliating for him, certainly far more so than waiting for the drugs to pass out of the 


body naturally. As regards the medical supervision, the impugned measure had been carried 


out by a doctor in a hospital. However, since the applicant had violently resisted the 


administration of the emetics and spoke no German and only broken English, the assumption 


had to be that he was either unable or unwilling to answer any questions that were put by the 


doctor or to submit to a medical examination. As to the effects of the impugned measure on 


the applicant’s health, it had not been established that either his treatment for stomach 


troubles in the prison hospital two and a half months after his arrest or any subsequent 


medical treatment he received had been necessitated by the forcible administration of the 


emetics. In conclusion, the German authorities had subjected the applicant to a grave 


interference with his physical and mental integrity against his will. They had forced him to 


regurgitate, not for therapeutic reasons, but in order to retrieve evidence they could equally 


have obtained by less intrusive methods. The manner in which the impugned measure was 


carried out had been liable to arouse in the applicant feelings of fear, anxiety and inferiority 


that were capable of humiliating and debasing him. Furthermore, the procedure had entailed 


risks to the applicant’s health, not least because of the failure to obtain a proper anamnesis 


beforehand. Although this had not been the intention, the measure was implemented in a way 


which had caused the applicant both physical pain and mental suffering. He had therefore 


been subjected to inhuman and degrading treatment contrary to Article 3. 


Conclusion: violation (ten votes to seven). 


Article 8 – In view of the finding that there had been a violation of Article 3 of the Convention 


in respect of the applicant’s complaint concerning the forcible administration of emetics to 


him, no separate issue arose under Article 8 of the Convention. 


Article 6 (1) – Even if it had not been the authorities’ intention to inflict pain and suffering on 


the applicant, the evidence had nevertheless been obtained by a measure which breached one 


of the core rights guaranteed by the Convention. Furthermore, the drugs obtained by the 


impugned measure had proved the decisive element in securing the applicant’s conviction. 


Lastly, the public interest in securing the applicant’s conviction could not justify allowing 


evidence obtained in that way to be used at the trial. Accordingly, the use in evidence of the 


drugs obtained by the forcible administration of emetics to the applicant had rendered his trial 


as a whole unfair. As to the applicant’s argument that the manner in which the evidence had 


been obtained and the use that had been made of it had undermined his right not to 


incriminate himself, what was at issue was the use at the trial of “real” evidence – as opposed 


to a confession – obtained by forcible interference with the applicant’s bodily integrity. While 







the privilege against self-incrimination was primarily concerned with respecting the will of the 


defendant to remain silent in the face of questioning and not to be compelled to provide a 


statement, the Court had on occasion given the principle a broader meaning so as to 


encompass cases in which coercion to hand over real evidence to the authorities was at issue. 


Consequently, the principle against self-incrimination was applicable to the present 


proceedings. In order to determine whether the applicant’s right not to incriminate himself 


had been violated, several factors had to be taken into account. As regards the nature and 


degree of compulsion that had been used to obtain the evidence, the Court reiterated that the 


administration of the emetics amounted to inhuman and degrading treatment. The public 


interest in securing the applicant’s conviction could not justify recourse to such a grave 


interference with his physical and mental integrity. Further, although German law afforded 


safeguards against arbitrary or improper use of the measure, the applicant, relying on his right 


to remain silent, had refused to submit to a prior medical examination and had been subjected 


to the procedure without a full examination of his physical aptitude to withstand it. Lastly, the 


drugs thereby obtained had been the decisive evidence supporting his conviction. 


Consequently, the Court would also have been prepared to find that allowing the use at the 


applicant’s trial of evidence obtained by the forcible administration of emetics had infringed 


his right not to incriminate himself and therefore rendered his trial as a whole unfair. 


Conclusion: violation (eleven votes to six). 


Article 41 – EUR 10,000 in respect of non-pecuniary damage and for costs and expenses. 
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TEDH, Hukić v. Suécia, n.º 17416/05, de 27-09-2005 


Temas abordados: Art. 3.º da CEDH, doença, expulsão 


 


Sumário legal:  


Article 3 


Expulsion 


Expulsion to Bosnia and Herzegovina of a family who allegedly risked being persecuted, and 


whose younger child would not receive adequate medical care for his handicap if deported: 


inadmissible 


The applicants are a Bosnian Muslim family which entered Sweden in 2003 and applied for 


asylum and a residence permit. They claimed that the younger child of the family, the fourth 


applicant, suffered from Down’s syndrome for which he received no treatment in their home 


country. Moreover, they alleged that the father, the first applicant, would not be safe if 


returned to Bosnia and Herzegovina as he had been involved as a member of a police unit in 


the arrest of a mafia criminal. The Migration Board rejected the application, considering that 


the purported threats and attacks had not been sanctioned by the national authorities, nor 


had the applicants shown that the authorities would be unwilling to protect him. As concerns 


the fourth applicant, medical care was available in Bosnia and Herzegovina and the availability 


of care of a higher standard in Sweden was not a reason to let the family stay. The Aliens 


Appeals Board upheld the decision. The subsequent new applications which the family lodged 


with the authorities were all rejected. The applicants have submitted medical certificates 


stating that the fourth applicant was reacting very well to the treatment he was receiving in 


Sweden, and that for this positive development to continue it was an absolute prerequisite 


that he remain in the country or in another Western country where he could receive the same 


treatment. 


Inadmissible under Article 3: Concerning the alleged risk of persecution, the applicants had 


submitted no evidence to substantiate their claims about past threats and harassment. 


Moreover, there were no indications that the attacks, in the event of their veracity, had been 


approved by the authorities or that these would be unwilling or unable to protect them. As 


regards the alleged irreparable harm to the fourth applicant as he would not receive treatment 


for his handicap in Bosnia and Herzegovina, according to information obtained in the case file, 


treatment and rehabilitation for children with Down’s syndrome could be provided in the 


applicants’ home town, although not of the same standard as in Sweden. Despite the 


seriousness of the fourth applicant’s handicap, Down’s syndrome could not be compared to 


the final stages of a fatal illness. Thus, having regard to the high threshold of Article 3, 







particularly where the case did not concern the direct responsibility of the State for the 


possible harm, the applicants’ deportation to Bosnia and Herzegovina would not be contrary to 


the standards of this provision. The present case did not disclose the exceptional 


circumstances required by the Court’s case-law to consider that the applicants’ removal would 


result in a violation of Article 3: manifestly ill-founded. 
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TEDH, Khlaifia and Others v. Italy, n.º 16483/12, de 01-09-2015 


Temas abordados: Arts. 3.º, 5.º, 13.º, 35.º, da CEDH e 4.º do Protocolo 4, proibição de 


tratamentos desumanos e degradantes, garantias procedimentais, proibição de expulsões 


coletivas, direito de informação, direito de recurso. 


 


Sumário legal:  


Article 4 of Protocol No. 4 


Prohibition of collective expulsion of aliens 


Collective expulsion of migrants to Tunisia: violation 


Article 13 


Effective remedy 


Lack of suspensive effect of remedy for collective expulsions: violation 


[This case was referred to the Grand Chamber on 1 February 2016] 


Facts – In September 2011 the applicants departed from Tunisia together with other persons 


aboard makeshift vessels with a view to reaching the Italian coast. After several hours at sea 


the boats were intercepted by the Italian coastguards, who escorted them to the port of the 


island of Lampedusa. The applicants were placed in a reception center. This center was 


subsequently destroyed following a riot, and they were transferred to ships moored in 


Palermo harbor. The Tunisian Consul registered their civil status details. Expulsion orders were 


issued against the applicants, who denied ever having been served with the corresponding 


documents. They were then taken to Tunis airport, where they were released. 


Law – Article 4 of Protocol No. 4: individual expulsion orders were issued against the 


applicants. However, these orders were identically worded, the only differences being the 


personal data of the addressees. Nevertheless, the mere fact of implementing an identification 


procedure is insufficient to preclude the existence of collective expulsion. Moreover, several 


factors suggest that in this case the expulsion complained of had in fact been collective in 


nature. In particular, the expulsion orders did not refer to the personal situations of the 


persons concerned; the Government produced no documents capable of proving that the 


individual interviews concerning the specific situation of each applicant had taken place before 


the adoption of the orders; at the material time, a large number of persons of the same origin 


were dealt with in the same manner as the applicants; the bilateral agreements with Tunisia 


were not made public, and provided for the repatriation of illegal Tunisian migrants under 


simplified procedures, based on the simple identification of the person in question by the 


Tunisian consular authorities. The foregoing is sufficient to exclude the existence of adequate 







guaranties on genuine, differentiated consideration of the individual situation of each of the 


persons concerned. 


Conclusion: violation (five votes to two). 


Article 13 of the Convention in conjunction with Article 4 of Protocol No. 4: inasmuch as the 


applicants complained of the lack of an effective remedy to challenge their expulsion on the 


grounds of its collective nature, it was not established that such a complaint could not have 


been the subject of an appeal to a magistrate against the expulsion orders. It transpired from 


the magistrate’s decisions produced by the Government that the magistrate had examined the 


procedure for the adoption of the impugned expulsion orders and had assessed their 


lawfulness in the light of domestic and constitutional law. There was nothing to suggest that a 


possible complaint concerning the failure to take into consideration the personal situations of 


the applicants would have been ignored by the magistrate. 


However, the orders had explicitly stated that the lodging of the aforementioned appeal with 


the magistrate in any case lacked suspensive effect. It follows that such an appeal did not 


satisfy the requirements of Article 13 of the Convention in so far as it failed to meet the 


criterion regarding suspensive effect set out in De Souza Ribeiro. The requirement imposed by 


Article 13 to stay the execution of the impugned measure cannot be considered as merely 


secondary. 


Conclusion: violation (five votes to two). 


The Court also found a violation of Article 5 §§ 1, 2 and 4, of Article 3 (concerning the 


conditions in which the applicants were held in the reception centre) and of Article 13 in 


conjunction with Article 3. It found no violation of Article 3 regarding the conditions of 


accommodation aboard the ships. 


Article 41: EUR 10,000 each in respect of non-pecuniary damage. 


(See De Souza Ribeiro v. France [GC], 22689/07, 13 December 2012, Information Note 158; see 


also the Factsheet on Collective expulsions of aliens) 
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TEDH, K.A.B. v. Suécia, n.º 886/11, de 05-09-2013 


Temas abordados: Arts. 2.º, 3.º e 4.º da CEDH, expulsão, direito à vida, proibição de tortura 


 


Sumário legal:  


Article 3 


Expulsion 


Proposed expulsion of asylum-seeker to Mogadishu (Somalia) following improvements in 


general situation there: deportation would not constitute a violation 


Facts – The applicant was a Somali national who entered Sweden in 2009 and requested 


asylum. He claimed that while living in Mogadishu he had received threats in particular from 


the al-Shabaab and that he would be at serious risk from them if he was to be returned to 


Somalia. The Migration Board found the applicant’s claims unsubstantiated and incoherent 


and therefore rejected his asylum request. It concluded that the applicant could relocate to 


Somaliland, where some of his family lived. That conclusion was subsequently upheld by the 


Migration Court. 


Law – Articles 2 and 3: The Court firstly examined the possibility of the applicant’s expulsion to 


Somaliland. However, it concluded that, given the lack of any clan connections there, the 


applicant would very likely not be admitted to that part of the country. The Court therefore 


had to examine whether his return to his place of origin – Mogadishu – would violate his rights 


under Articles 2 or 3. The situation in Mogadishu had changed since July 2011, when the Court 


adopted its judgment in the case of Sufi and Elmi v. the United Kingdom* and concluded that 


all returns to Mogadishu would be regarded as incompatible with the Convention. Al-Shabaab 


had withdrawn from the city, which was now governed by a new administration. According to 


reliable international sources the general level of violence in the city had decreased, there 


being no frontline fighting or shelling anymore and the daily life of ordinary citizens had to a 


certain extent normalised. Moreover, the relevant country information indicated that people 


were returning to Mogadishu, although it was not clear to what extent. In those 


circumstances, the Court concluded that available country information did not indicate that 


the situation was of such a nature as to place everyone in the city at a real risk of treatment 


contrary to Article 3 of the Convention. As to the personal circumstances of the applicant, he 


did not belong to any group that was at risk of being targeted by al-Shabaab and he allegedly 


had a home in Mogadishu, where his wife lived. Moreover, he had failed to substantiate his 


allegations that he would be targeted if returned to Somalia as his submissions in that respect 


were incoherent and incomplete. Finally, the applicant had been heard by both the Migration 


Board and the Migration Court, which had carefully examined his claims and given extensive 







reasons for their conclusions. In such circumstances, the applicant had failed to make a 


plausible case that he would face a real risk of being killed or subjected to ill-treatment upon 


return to Somalia. 


Conclusion: deportation would not constitute violation (five votes to two). 
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TEDH, Labsi v. Eslováquia, n.º 33809/08, de 15-05-2012 


Temas abordados: Arts. 3.º, 13.º e 34.º da CEDH, expulsão, proibição da tortura, garantias 


procedimentais, direito a recurso 


 


Sumário legal:  


Article 34 


Hinder the exercise of the right of petition 


Failure to comply with interim measure indicated by Court on account of real risk of torture: 


violation 


Facts – The applicant, an Algerian national, married a Slovak national in London in 2001. He 


was later extradited to France on terrorism related charges and given a five-year prison 


sentence. Following his release, he travelled to Slovakia, where he made three unsuccessful 


attempts to obtain asylum. In 2006 the Slovakian immigration authorities ordered his 


expulsion and banned him from re-entering the country for ten years. The Algerian authorities 


subsequently requested his extradition to Algeria where in 2005 he had been sentenced in his 


absence to life imprisonment for membership of a terrorist organisation and forgery. In 2008 


the Slovak Supreme Court ruled that the applicant could not be extradited to Algeria owing to 


the risk that he would be subjected to torture and the European Court issued an interim 


measure under Rule 39 of its Rules requiring the Slovak authorities not to extradite him. In 


March 2010 the Supreme Court upheld the immigration authorities’ original decision in 2006 


to expel the applicant after finding that he represented a safety risk in Slovakia on account of 


his involvement in terrorism. On being informed of this situation, the European Court 


specifically informed the Slovak Government that the Rule 39 interim measure remained in 


force pending a possible constitutional complaint by the applicant. The applicant was 


nevertheless expelled to Algeria three days later. 


Law – Article 3: The assurances the Slovak Government had received from the Algerian 


authorities were of a general nature and had to be considered in the light of the information 


available on the human-rights situation obtaining in Algeria. From the material before the 


Court – including reports from international bodies and the findings of the Slovakian 


authorities themselves – it was clear that, at the time of his expulsion, there had been 


substantial grounds for believing that the applicant faced a real risk of being subjected to 


treatment contrary to Article 3 in Algeria. The argument that the expulsion had nevertheless 


been justified because he represented a security risk could not be accepted because of the 


absolute nature of the guarantee under Article 3. The applicant was reported to have been 


detained by Algerian Intelligence for twelve days following his return to Algeria and there had 







been no follow-up to the request for a visit by a Slovak official to check compliance with the 


Algerian authorities’ assurances as regards his treatment. The guarantees that he would be 


protected against the risk of ill-treatment had thus been insufficient. 


Conclusion: violation (unanimously). 


Article 13: The applicant’s expulsion to Algeria just one working day after he was served with 


the Supreme Court’s judgment of March 2010 had deprived him of an effective remedy as it 


had prevented him from seeking redress through a constitutional complaint since the time for 


lodging a complaint only started to run from the date of the final effect of the impugned 


decision and the complaint had to be accompanied by the decision. 


Conclusion: violation (unanimously). 


Article 34: The level of protection the Court was able to afford the rights the applicant was 


asserting under Article 3 had been irreversibly reduced by his expulsion to Algeria. The 


expulsion had occurred prior to the exchange of the parties’ observations on the admissibility 


and merits of the application. The applicant’s representative had lost contact with him since 


his expulsion and, as a result, the gathering of evidence in support of the applicant’s 


allegations had proved more complex. The Court had thus been prevented by the applicant’s 


expulsion from conducting a proper examination of his complaints in accordance with its 


settled practice in similar cases. It had further been prevented from protecting the applicant 


against a real risk of ill-treatment. The applicant had thus been hindered in the effective 


exercise of his right of individual application. 


Conclusion: violation (unanimously). 


Article 41: EUR 15,000 in respect of non-pecuniary damage. 


(See also Mannai v. Italy, no. 9961/10, 27 March 2012, Information Note no. 150) 
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TEDH, L.M. e outros v. Rússia, n.º 40081/14, 40088/14 e 40127/14, de 15-10-2015 


Temas abordados: Arts. 2.º, 3.º, 5.º, 34.º e 35.º da CEDH, detenção, expulsão, direito à vida, 


proibição de tortura, tratamentos desumanos e degradantes no país de destino, Síria, violência 


generalizada 


 


Sumário legal:  


Article 3 


Expulsion 


Proposed expulsion to Syria: expulsion would constitute a violation 


Article 2 


Proposed expulsion to Syria: expulsion would constitute a violation 


Article 5 


Article 5-1-f 


Expulsion 


Detention of asylum-seekers in respect of whom interim measure by Court preventing their 


removal was in force: violation 


Article 34 


Hinder the exercise of the right of petition 


Restrictions on the asylum-seekers’ contact with their representatives: failure to comply with 


Article 34 


Facts – The applicants are two Syrian nationals and a stateless Palestinian who had his habitual 


residence in Syria. In 2013 they entered Russia. In 2014 a district court found them guilty of 


administrative offences (breach of immigration rules and working without a permit) and 


ordered their expulsion and their detention pending expulsion. On 27 May 2014 a regional 


court rejected their appeals, finding that the alleged danger to the applicants’ lives as a result 


of the ongoing conflict did not in itself constitute sufficient grounds to exclude expulsion in 


respect of those guilty of administrative offences in the sphere of immigration. On 30 May 


2014 the Court decided to indicate to the Russian Government, under Rule 39 of the Rules of 


Court, that the applicants should not be expelled to Syria for the duration of the proceedings 


before the Court. Two applicants have since then remained in a detention center for foreign 


nationals, while the third escaped. Their applications for refugee status and temporary asylum 


were unsuccessful. 


Law 


Articles 2 and 3: While challenging the possibility of expulsion, the applicants had relied, inter 


alia, on the practice of the Russian Federal Migration Service in respect of people originating 







from Syria and the UNHCR recommendation not to carry out expulsions to Syria. They had also 


submitted individualized information about the risks in the event of return. The arrival of a 


significant number of asylum-seekers from Syria and the need for that group to have 


additional protection could not have been unknown to the relevant authorities. The applicants 


had thus presented the national authorities with substantial grounds for believing that they 


faced a real risk to their lives and personal security if expelled. 


However, the scope of review by the domestic courts had been confined to establishing that 


the applicants’ presence in Russia was illegal. The domestic courts had avoided engaging in any 


in-depth discussion about the dangers referred to by the applicants and international as well 


as national sources describing the situation in Syria. The applicants had attempted to lodge 


requests for asylum and refugee status, but had been prevented from effectively participating 


in those proceedings. In sum, the applicants’ allegations had not been dully examined by the 


domestic authorities in any of the proceedings. 


The present judgment was the first to evaluate the allegations of a risk of danger to life or ill-


treatment in the context of the ongoing conflict in Syria. According to the UNHCR documents, 


most European countries did not carry out involuntary returns to Syria. The latest UN reports 


described the situation as a “humanitarian crisis” and spoke of the “immeasurable suffering” 


of civilians, massive violations of human rights and humanitarian law by all parties and the 


resulting displacement of almost half of the country’s population. 


Furthermore, the applicants originated from Aleppo and Damascus, where particularly heavy 


fighting had been raging. They were young men, who in the view of Human Rights Watch were 


in particular danger of detention and ill-treatment. One of the applicants had referred to the 


killing of his relatives by armed militia. Another applicant as a stateless Palestinian belonged to 


a group in need of international protection. The applicants had thus put forward a well-


founded allegation that their return to Syria would be in breach of Articles 2 and/or 3 of the 


Convention. The Government had not presented any arguments or relevant information that 


could dispel those allegations, or referred to any special circumstances which could ensure 


sufficient protection for the applicants if returned. 


Therefore, an expulsion to Syria would give rise, if implemented, to a violation of Article 2 


and/or Article 3 of the Convention. 


Conclusion: expulsion would constitute a violation (unanimously). 


Article 5 § 1 (f): Since administrative removal amounted to a form of “deportation” within the 


meaning of Article 5 § 1 (f), that provision was applicable in the instant case. Since the 


applicants’ detention pending expulsion had been ordered by the court with jurisdiction in 


connection with an offence punishable by expulsion, the initial decision authorizing the 







applicants’ detention had been in compliance with the letter of the national law. During this 


initial period of detention, the authorities were still investigating whether their removal would 


have been possible. However, after the decision of the regional court no real action had been 


taken with a view to expulsion and the applicants had remained in detention without any 


indication of the time-limit or conditions related to the possibility of review. 


Conclusion: violation (unanimously). 


(See Azimov v. Russia, 67474/11, 18 April 2013, Information Note 162) 


Article 34: In their communications with the domestic authorities and their representative 


before the Court the applicants had relied on the possibility of meeting locally based lawyers 


and human rights defenders. Those meetings had been denied or made subject to formalities 


that were difficult to overcome. Furthermore, the applicants had not been given access to a 


telephone and could not therefore communicate properly with their representatives. In 


addition to being in detention, the applicants had a very poor command of Russian and had no 


family or social network which made them particularly at risk of unacceptable practice. They 


had complained that they had been forced to sign statements withdrawing their asylum 


requests. These statements, which had had negative consequences on the proceedings, had 


later been retracted by the applicants as having been given under duress and without a proper 


interpreter. The Court noted with concern the absence of any meaningful reaction from the 


relevant authorities to those complaints. 


Thus the applicants’ communication with their representatives had been seriously obstructed, 


preventing them from effectively participating in the domestic proceedings or the proceedings 


before the Court. The restrictions on the applicants’ contact with their representatives had 


constituted an interference with the exercise of their right of individual petition. 


Conclusion: failure to comply with Article34 (unanimously). 


Article 46: The respondent State was required to ensure the applicants’ immediate release. 


Article 41: EUR 9, 000 to each applicant in respect of non-pecuniary damage. 
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TEDH, M.S.S. v. Bélgica e Grécia [GS], n.º 30696/09, 21-01-2011 


Temas abordados: Arts. 3.º e 13.º da CEDH, detenção, expulsão, proibição de tratamentos 


desumanos e degradantes, direitos de informação, direito de habitação 


 


Sumário legal:  


Article 3 


Degrading treatment 


Expulsion 


Conditions of detention and subsistence of asylum-seeker expelled under the Dublin 


Regulation: violation 


Article 13 


Effective remedy 


Deficiencies in the asylum procedure in Greece and risk of expulsion without any serious 


examination of merits of asylum application or access to effective remedy: violation 


Facts – The applicant, an Afghan national, entered the European Union via Greece. In February 


2009 he arrived in Belgium, where he applied for asylum. In accordance with the Dublin 


Regulation, the Aliens Office asked the Greek authorities to take responsibility for the asylum 


application. Late in May 2009 the Aliens Office ordered the applicant to leave the country for 


Greece. The applicant lodged an application under the extremely urgent procedure to have the 


execution of that order stayed, but his application was rejected. On 4 June 2009 the Greek 


authorities sent a standard document confirming that it was their responsibility to examine the 


asylum application and stating that the applicant would be able to apply for asylum on arrival 


in the country. He was sent back to Greece on 15 June 2009. On his arrival there he was 


immediately placed in detention for four days in a building next to the airport, where the 


conditions of detention were allegedly appalling. On 18 June 2009 he was released and issued 


with an asylum-seeker’s card and notice to report to the police headquarters to register the 


address where he could be reached with news about his asylum application. The applicant did 


not report to the police headquarters. Having no means of subsistence, he lived in the street. 


Later, as he was attempting to leave Greece, he was arrested and placed in detention for a 


week in the building next to the airport, where he was allegedly beaten by the police. After his 


release, he continued to live in the street. When his asylum-seeker’s card was renewed in 


December 2009, steps were taken to find him accommodation, but apparently to no avail. 


Law – Article 3 


(a) Conditions of detention in Greece – The difficulties caused by the increasing numbers of 


migrants and asylum-seekers from States around the external borders of the European Union 







did not absolve the States of their obligations in respect of Article 3. According to their 


agreement of 4 June 2009 to take charge of the applicant, the Greek authorities had been 


aware of the applicant’s identity and his status as a potential asylum-seeker. In spite of that, 


he had immediately been placed in detention without explanation, a widespread practice 


according to various reports produced by international and non-governmental organizations. 


He had suffered poor conditions of detention, and brutality and insults at the hands of the 


police officers in the detention center, even though such conditions had already been found to 


amount to degrading treatment because the victims were asylum-seekers. Brief as they were, 


the periods the applicant had spent in detention could not be considered insignificant. Taken 


together, the feeling of arbitrariness and the feeling of inferiority and anxiety often associated 


with it, as well as the profound effect such conditions of detention indubitably had on a 


person's dignity, constituted degrading treatment. In addition, the applicant's distress had 


been accentuated by the vulnerability inherent in his situation as an asylum-seeker. 


Conclusion: violation (unanimously). 


(b) Living conditions in Greece – In spite of the obligations incumbent on the Greek authorities 


under their own legislation and the European Union’s Reception Directive, the applicant had 


lived for months in the most abject poverty, with no food and nowhere to live or to wash. He 


also lived in constant fear of being attacked and robbed, with no prospect of his situation 


improving. This explained why he had attempted to leave Greece on more than one occasion. 


His account of his living conditions was corroborated by the reports of various international 


organizations and bodies. At no time had the applicant been duly informed of the possibilities 


of accommodation that were available to him. The authorities could not have been unaware 


that the applicant was homeless and should not have expected him to take the initiative of 


reporting to police headquarters to provide for his basic needs. That situation had lasted since 


his transfer in June 2009, although the authorities could have considerably abbreviated his 


suffering by promptly examining his asylum application. They had thus failed to take due 


account of the applicant’s vulnerability as an asylum-seeker and must be held responsible – 


because of their inaction and their failure to process his asylum application – for the conditions 


he had had to endure for many months. The applicant’s living conditions, combined with the 


prolonged uncertainty he lived in and the total lack of any prospect of his situation improving, 


had attained the minimum level of severity required by Article 3 of the Convention. 


Conclusion: violation (sixteen votes to one). 


(c) The applicant’s transfer from Belgium to Greece – Considering that, while the applicant’s 


asylum request was still pending, reports produced by international organisations and bodies 


all gave similar accounts of the practical difficulties raised by the application of the Dublin 







system in Greece, and the United Nations High Commissioner for Refugees had warned the 


Belgian Government about the situation there, the Belgian authorities must have been aware 


of the deficiencies in the asylum procedure in Greece when the expulsion order against him 


had been issued, and he should not have been expected to bear the entire burden of proof as 


regards the risks he faced by being exposed to that procedure. Belgium had initially ordered 


the expulsion solely on the basis of a tacit agreement by the Greek authorities, and had 


proceeded to enforce the measure without the Greek authorities having given any individual 


guarantee whatsoever, when they could easily have refused the transfer. The Belgian 


authorities should not simply have assumed that the applicant would be treated in conformity 


with the Convention standards; they should have verified how the Greek authorities applied 


their asylum legislation in practice; but they had not done so. 


Conclusion: violation (sixteen votes to one). 


(d) The decision of the Belgian authorities to expose the applicant to the conditions of 


detention and the living conditions that prevailed in Greece – The Court had already found the 


applicant’s conditions of detention and living conditions in Greece to be degrading. The 


conditions concerned had been well documented and easily verifiable in numerous sources 


prior to the applicant’s transfer. That being so, by removing the applicant to Greece, the 


Belgian authorities had knowingly exposed him to detention and living conditions that 


amounted to degrading treatment. 


Conclusion: violation (fifteen votes to two). 


Article 13 taken together with Article 3 


(a) In respect of Greece – The situation in Afghanistan posed a widespread problem of 


insecurity, and the applicant was particularly exposed to reprisals by anti-government forces 


because he had worked as an interpreter for the international air force personnel stationed 


there. 


The three-day deadline the applicant had been given to report to the police headquarters had 


been too short considering how difficult it was to gain access to the building. Also, like many 


other asylum-seekers, the applicant had believed that the only purpose of that formality was 


to declare his address in Greece, which he could not have done as he was homeless. Nor was it 


mentioned anywhere in the notification document that he could declare that he had no fixed 


abode, so that news could be sent to him by other means. It had been the responsibility of the 


Greek Government to find a reliable means of communicating with the applicant so that he 


could effectively follow the procedure. 


Furthermore, the authorities had still not examined the applicant’s asylum request. Nor had 


they taken any steps to communicate with him, or any decision about him. This had deprived 







him of any real and adequate opportunity to state his case. It was also a matter of some 


concern that there was a real risk that the applicant would be sent back to Afghanistan 


without any decision having been taken on the merits of his case, considering that he had 


already narrowly escaped expulsion twice. 


As regards the possibility of the applicant applying to the Greek Supreme Administrative Court 


for judicial review of a potential rejection of his asylum request, the authorities had failed to 


take any steps to communicate with him. That, combined with the poor functioning of the 


notification procedure in respect of persons with no known address made it very uncertain 


whether he would learn the outcome of his asylum application in time to react within the 


prescribed time-limit. In addition, although the applicant clearly could not afford a lawyer, he 


had received no information on access to advice through the legal-aid scheme, which was itself 


rendered ineffective in practice by the shortage of lawyers on the list. Lastly, appeals to the 


Supreme Administrative Court generally took so long that they were no remedy for the lack of 


guarantees that asylum applications would be examined on their merits 


There had therefore been a violation of Article 13 taken in conjunction with Article 3 because 


of the deficiencies in the Greek authorities’ examination of the applicant’s asylum application 


and the risk he faced of being removed directly or indirectly back to his country of origin 


without any serious examination of the merits of his application and without having had access 


to an effective remedy. 


Conclusion: violation (unanimously). 


(b) In respect of Belgium – The Court found that the extremely urgent procedure did not meet 


the requirements of the Court’s case-law whereby any complaint that expulsion to another 


country would expose an individual to treatment prohibited by Article 3 must be closely and 


rigorously scrutinized, and the competent body must be able to examine the substance of the 


complaint and afford proper redress. As the Aliens Appeals Board’s examination of cases was 


mostly limited to verifying whether the persons concerned had produced concrete proof of the 


irreparable damage that might result from the alleged potential violation of Article 3, the 


applicant’s appeal would have had no chance of success. 


Conclusion: violation (unanimously). 


Article 46: Without prejudice to the general measures required to prevent other similar 


violations in the future, Greece was to proceed, without delay, with an examination of the 


merits of the applicant’s asylum request in keeping with the requirements of the Convention 


and, pending the outcome of that examination, to refrain from deporting the applicant. 


Article 41: Greece and Belgium were to pay the applicant, respectively, EUR 1,000 and EUR 


24,900 in respect of non-pecuniary damage. 







Texto integral:  
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TEDH, M.A. v. Chipre, n.º 41872/10, de 23-07-2013 


Temas abordados: Arts. 2.º, 3.º, 5.º, 13.º, 34.º e 35.º da CEDH, detenção, expulsão, garantias 


procedimentais, proibição de tortura, direito de informação, direito ao recurso efetivo, 


proibição de expulsões coletivas. 


 


Sumário legal:  


Article 5 


Article 5-1 


Deprivation of liberty 


Transfer and stay at police headquarters of a group of immigrants with a view to identifying 


and deporting unlawful residents: violation 


Article 13 


Effective remedy 


Lack of remedy with automatic suspensive effect against a deportation order: violation 


Article 4 of Protocol No. 4 


Prohibition of collective expulsion of aliens 


Individual deportation orders phrased in similar terms and issued in respect of a group of 


immigrants after completion of asylum proceedings in respect of each of them: no violation 


Facts – The applicant, a Syrian national of Kurdish origin, fled Syria in 2005 and made an 


unsuccessful claim for asylum in Cyprus. His file was reopened by the asylum service in 2008 


because new information had been received. In 2010, while the re-opened asylum proceedings 


were still pending, the applicant joined a round-the-clock protest that was being staged against 


the Government’s asylum policy. The authorities decided to remove the protestors, citing 


unsanitary conditions, the illegal use of electricity and complaints from members of the public. 


Early one morning in June 2010 250 police officers descended on the encampment, escorted 


the protesters to waiting buses and took them to police headquarters with a view to 


determining their immigration status. Those who were found to be refugees or bona fide 


asylum-seekers were allowed to leave. Those whose presence in the country was found to be 


unlawful were detained with a view to deportation. 22 protestors were deported on the same 


day and 44 others, including the applicant, were charged with unlawful stay and transferred to 


detention centres in Cyprus. The applicant was considered by the authorities to be unlawfully 


staying in the Republic and deportation and detention orders were issued against him despite 


the pending asylum proceedings. The next day, the applicant and 43 other people of Kurdish 


origin submitted a request to the European Court for interim measures under Rule 39. The 


Court indicated to the Cypriot Government that they should not be deported until the Court 







had had the opportunity to receive and examine all documents pertaining to their claims. In 


August 2010 the Minister of the Interior declared the applicant an irregular immigrant on 


public order grounds, relying on allegations that he had received money from prospective 


Kurdish immigrants in exchange for residence and work permits in Cyprus. New deportation 


and detention orders were issued on that basis and the previous ones cancelled. The Rule 39 


interim measure in respect of the applicant was reviewed by the European Court in September 


2010 and maintained. The applicant brought habeas corpus proceedings before the domestic 


courts to complain of his detention. Ultimately, in 2012, his appeal to the Supreme Court was 


dismissed as, in the meantime, in May 2011, he had been released after being granted refugee 


status. 


Law – Articles 2 and 3: The applicant had been granted refugee status and was no longer at risk 


of deportation to Syria and could therefore not claim to be a victim of violations of his rights 


under those Articles. 


Conclusion: inadmissible (incompatible ratione personae). 


Article 13 in conjunction with Articles 2 and 3: The applicant’s complaints under Articles 2 and 


3 had been arguable, so he could rely on Article 13. Although the decision to grant him refugee 


status had removed the risk that he would be deported, it had not acknowledged and afforded 


redress for his claim that the judicial-review proceedings were ineffective. He could therefore 


still claim to be a “victim” in respect of that complaint. 


Where a complaint suggested that an applicant’s expulsion might expose him or her to a real 


risk of treatment contrary to Articles 2 or 3, an effective remedy had to be such as to prevent 


the execution of measures that were contrary to the Convention and whose effects were 


potentially irreversible; this required close scrutiny by a national authority, a particularly 


prompt response and automatic suspensive effect. At the time the deportation and detention 


orders were issued, the applicant’s file was under consideration by the asylum service and 


such proceedings were, under the domestic law, suspensive in nature. The applicant had thus 


been lawfully in Cyprus and should not have been subject to deportation. Nonetheless the 


deportation order had remained in place for several months while the asylum proceedings 


were still pending, and the only reason he had not been deported to Syria was because Rule 39 


had been applied. As admitted by the Government, that situation had arisen as a result of an 


error by the authorities. No effective domestic judicial remedy had been available to counter 


that error. Moreover, there had been a lack of effective safeguards to protect the applicant 


from wrongful deportation. In particular, recourse to the Supreme Court for annulment of a 


deportation order and an application for a provisional order to suspend deportation did not 


have automatic suspensive effect. In so far as the Government had argued that the latter 







remedy was suspensive “in practice”, the requirements of Article 13 and other provisions of 


the Convention took the form of guarantees and not mere statements of intent or practical 


arrangements. In sum, the applicant had not had an effective remedy in relation to his 


complaint under Articles 2 and 3. 


Conclusion: violation (unanimously). 


(See in this connection Gebremedhin [Gaberamadhien] v. France, 25389/05, 26 April 2007, 


Information Note 96; and De Souza Ribeiro v. France [GC], 22689/07, 13 December 2012, 


Information Note 158) 


Article 5 § 1: In order to evaluate the lawfulness of the applicant’s detention, the Court 


identified three distinct stages. 


First, regarding his transfer to the police headquarters, the protesters had been left with little 


choice but to board the buses and remain at the headquarters. Given the coercive nature, 


scale and aim of the police operation, including the fact that it had been carried out so early in 


the morning, there had been a de facto deprivation of liberty. As to the legal basis for that 


deprivation of liberty, the Government had relied on the police’s statutory powers and duties 


of arrest and to preserve order on the public highway and regulate movement. However, they 


had not claimed that any of those powers had actually been used to effect the applicant’s 


arrest. It was clear that the aim of the operation had also been to identify those protesters 


who were unlawfully on the territory with a view to deporting them. The authorities had 


considered that it would have been impossible to carry out an effective on-the-spot inquiry 


without provoking a violent reaction and so had taken the protesters to police headquarters. 


While the Court was conscious of the difficult situation in which the Cypriot authorities had 


found themselves, that could not justify measures giving rise to a deprivation of liberty without 


any clear legal basis. The applicant’s deprivation of liberty during that period had, therefore, 


been contrary to Article 5 § 1. 


Second, the applicant’s detention on the basis of the deportation and detention orders issued 


in June 2010 had been unlawful, as the orders were issued by mistake at a time when he had 


lawful resident status because the re-examination of his asylum application was still pending. 


Finally, the procedure prescribed by law had not been followed in respect of the applicant’s 


detention from August 2010 until his release in May 2011, as he had not been given notice of 


the new deportation and detention orders in accordance with the domestic law. 


Overall, the applicant’s entire period of detention namely, from June 2010 until May 2011, had 


been in breach of Article 5 § 1. 


Conclusion: violation (unanimously). 


(See Austin and Others v. the United Kingdom [GC], 39692/09, 40713/09 and 41008/09, 15 







March 2012, Information Note 150; and Medvedyev and Others v. France [GC], 3394/03, 29 


March 2010, Information Note 128). 


Article 4 of Protocol No. 4: All the persons concerned had had an individual examination of 


their personal circumstances. In particular, their asylum applications had been dealt with on an 


individual basis over a period of more than five years. Those who had appealed had had their 


appeals individually examined and dismissed. Separate letters had been sent by the asylum 


authorities to the persons concerned informing them of the relevant decisions. The authorities 


had carried out a background check with regard to each person before issuing the orders and 


separate deportation and detention orders had been issued in respect of each person. 


Individual letters had also been prepared informing the persons detained of the authorities’ 


decision to detain and deport them. The fact that the protesters, including the applicant, had 


been taken together to the police headquarters, that some had been deported in groups, or 


that deportation orders and letters had been phrased in similar terms and therefore had not 


specifically referred to the asylum decisions, was not itself indicative of a collective measure 


within the meaning attributed to that term by the Court’s case-law. Although a mistake had 


been made in relation to the status of some of the persons concerned, including the applicant, 


that fact, while unfortunate, could not be taken as showing that there had been a collective 


expulsion. 


Conclusion: no violation (unanimously). 


(See also Čonka v. Belgium, 51564/99, 5 February 2002, Information Note 39) 


The Court also found no violation of Article 5 § 2 and a violation of Article 5 § 4 (speediness of 


review). 


Article 41: EUR 10,000 in respect of non-pecuniary damage. 


 


Texto integral: 
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TEDH, Mohammed v. Áustria, n.º 2283/12, de 06-06-2013  


Temas abordados: Arts. 3.º e 13.º da CEDH, detenção, expulsão, proibição de tortura, 


proibição de “non refoulement”, direito ao recurso efetivo 


 


Sumário legal:  


Article 3 


Expulsion 


Possible transfert d’un demandeur d’asile soudanais d’Autriche vers la Hongrie en application 


du règlement Dublin II: le transfert n’emporterait pas violation 


En fait – Le requérant est un ressortissant soudanais qui, en octobre 2010, arriva via la Grèce 


et la Hongrie en Autriche, où il forma une demande d’asile. Les autorités autrichiennes 


rejetèrent sa demande en janvier 2011 au titre du règlement de l’Union européenne Dublin II 


(« le règlement de Dublin ») et ordonnèrent le transfert de l’intéressé vers la Hongrie. En 


décembre 2011, le requérant déposa une deuxième demande d’asile (qui n’était pas dotée 


d’un effet suspensif) après que le Haut Commissariat des Nations unies pour les réfugiés (HCR) 


eut émis des rapports négatifs sur la situation des demandeurs d’asile en Hongrie et que le 


tribunal autrichien chargé des affaires d’asile eut adopté une décision conférant un effet 


suspensif à un recours provenant d’un autre demandeur d’asile vu les risques de violation de la 


Convention exposés dans ces rapports. La procédure relative à la deuxième demande d’asile 


était toujours pendante à la date d’adoption de l’arrêt de la Cour. 


En droit – Article 3 : Plusieurs rapports parus en 2011 et 2012 sur la situation en Hongrie en 


matière d’asile et notamment sur les personnes transférées au titre du règlement de Dublin 


avaient un ton alarmant. Le HCR a relevé en particulier des lacunes dans les domaines 


suivants: i. la rétention administrative prolongée des demandeurs d’asile et les conditions de 


détention de ceux-ci, et ii. le traitement des demandes d’asile soumises par les personnes 


transférées. 


La Cour relève qu’il semblait y avoir une pratique générale consistant à maintenir les 


demandeurs d’asile en détention pendant une durée considérable, en partie dans des 


conditions ne répondant pas aux normes européennes et internationales, alors que les 


procédures de contrôle étaient déficientes. Les rapports faisaient aussi état de violences 


commises par les gardiens à l’égard des demandeurs d’asile et de l’administration forcée de 


médicaments. Néanmoins, bien que le HCR ait informé les autorités autrichiennes de ces 


problèmes par une lettre du 17 octobre 2011 et ait produit un rapport complet en avril 2012, il 


n’a jamais demandé officiellement aux Etats membres de l’Union européenne de s’abstenir de 


transférer des demandeurs d’asile vers la Hongrie au titre du règlement de Dublin (alors qu’il 







l’avait fait s’agissant de la Grèce, voir M.S.S. c. Belgique et Grèce [GC], 30696/09, Note 


d’information 137). De plus, dans une note sur la question datant de décembre 2012, le HCR 


s’est félicité des amendements législatifs prévus par le gouvernement hongrois et a 


notamment mentionné le fait que les personnes transférées demandant l’asile dès leur arrivée 


en Hongrie ne seraient plus placées en détention. Il a également pris note de l’intention des 


autorités hongroises d’introduire de nouvelles garanties juridiques en matière de détention et 


de veiller à assurer un libre accès aux services de base. De fait, le nombre de demandeurs 


d’asile placés en détention a nettement diminué en 2012. Dès lors, la Cour conclut que le 


requérant ne courrait plus un risque réel de subir des traitements prohibés en matière de 


détention s’il était transféré vers la Hongrie. 


S’agissant de la question de la facilité d’accès à la procédure d’asile en Hongrie et du risque de 


refoulement vers un pays tiers, la Cour note en particulier que des rapports signalent que les 


demandeurs d’asile transférés vers la Hongrie au titre du règlement de Dublin devaient de 


nouveau demander l’asile à leur arrivée dans ce pays et que cette nouvelle demande était 


traitée comme une deuxième demande d’asile non dotée d’effet suspensif. Il y avait aussi 


apparemment une pratique consistant à délivrer automatiquement un arrêté d’expulsion à 


l’entrée sur le territoire et donc un risque réel de refoulement sans que le bien-fondé de la 


demande d’asile ait pu être examiné. Toutefois, le requérant n’a fourni aucun élément 


montrant qu’ils courait personnellement le risque de subir des traitements contraires à l’article 


3 s’il était refoulé vers le Soudan ; en tout état de cause l’Autriche – pays effectuant le 


transfert – n’était pas tenu de procéder à l’analyse des raisons pour lesquelles le demandeur 


d’asile avait fui son pays, mais seulement de rechercher si un autre Etat membre de l’UE avait 


compétence au titre du règlement de Dublin et de déterminer s’il y avait des raisons d’ordre 


général ou d’autres obstacles nécessitant de surseoir au transfert. Enfin, il apparaît que, à la 


suite des modifications apportées à la loi et à la pratique hongroises, les personnes transférées 


ont désormais un accès suffisant aux procédures d’asile en Hongrie et peuvent y attendre 


l’issue de pareille procédure à condition qu’elles demandent l’asile dès leur arrivée dans ce 


pays. 


Conclusion : non-violation en cas de transfert (unanimité). 


Article 13 combiné avec l’article 3: Le requérant a formé deux demandes d’asile en Autriche. A 


l’époque où il a déposé sa première demande, en 2010, il ne disposait pas d’un grief 


défendable sous l’angle de l’article 3 de la Convention car les déficiences qu’il dénonçait quant 


à la situation des demandeurs d’asile en Hongrie n’étaient pas connues. Toutefois, il ne fut 


prévu d’exécuter l’ordonnance de transfert du requérant vers la Hongrie qu’un an plus tard, 


alors que l’intéressé avait déjà formé (en décembre 2011) une deuxième demande d’asile à la 







lumière des rapports sur la situation des demandeurs d’asile en Hongrie parus dans l’intervalle. 


En droit autrichien, cette deuxième demande d’asile n’avait pas d’effet suspensif. La Cour 


considère néanmoins que, eu égard au délai écoulé avant son dépôt et aux changements 


intervenus entretemps, cette deuxième demande ne pouvait d’emblée être jugée abusivement 


répétitive ou manifestement mal fondée. Par ailleurs, l’absence d’effet suspensif de la 


demande signifie que le requérant a été privé d’accès à un recours effectif contre l’exécution 


de l’ordonnance de transfert forcé le frappant. 


Conclusion : violation (unanimité). 


Article 41 : constat de violation suffisant en lui-même pour le préjudice moral ; aucune 


demande formulé pour dommage matériel. 


 


Texto integral:  
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Article 5 


Article 5-1 


Deprivation of liberty 


Holding of asylum-seekers in the international zone of an airport: violation 


[This summary is extracted from the Court’s official reports (Series A or Reports of Judgments 


and Decisions). Its formatting and structure may therefore differ from the Case-Law 


Information Note summaries.] 


 


I. GOVERNMENT'S PRELIMINARY OBJECTION (LACK OF VICTIM STATUS) 


Somalis sent back to Syria before Créteil tribunal de grande instance ruled their confinement in 


airport's transit zone unlawful - almost impossible for applicants to apply to court earlier 


because not assisted by lawyer - prospects for bringing an action for compensation unrealistic. 


Conclusion: objection rejected (unanimously). 


 


II. ARTICLE 5 § 1 OF THE CONVENTION 


A .Existence of a deprivation of liberty 


Undeniable sovereign right of Contracting States to control aliens' entry into and residence in 


their territory must be exercised in accordance with Convention's provisions. 


Holding aliens in the international zone involves a restriction upon liberty, but one which 


cannot be equated with that which obtains in centres for detention of aliens - acceptable to 


enable States to prevent unlawful immigration while complying with their international 


obligations. 


Such holding should not be prolonged excessively, otherwise there would be a risk of it turning 


a mere restriction on liberty into a deprivation of liberty - prolongation of decision to hold 


requires speedy review by the courts, the traditional guardians of personal liberties - above all, 


such confinement must not deprive asylum-seeker of right to gain effective access to 


procedure for determining refugee status. 


Applicants held in airport's transit zone for twenty days - left to their own devices for most of 


that time: placed under strict and constant police surveillance and left without any legal and 


social assistance - tribunal de grande instance, ruling on application for an order under the 


expedited procedure, described holding of applicants as "arbitrary deprivation of liberty". 


Mere possibility for asylum-seekers to leave voluntarily the country where they wish to take 


refuge cannot exclude a restriction on liberty - applicants sent back to Syria, a State not bound 


by the Geneva Convention relating to the Status of Refugees. 


Holding applicants in airport's transit zone equivalent in practice to deprivation of liberty. 







Conclusion: applicable (unanimously). 


 


B. Compatibility with Article 5 § 1 


Words "in accordance with a procedure prescribed by law" do not merely refer back to 


domestic law; they also relate to quality of the law, requiring it to be compatible with the rule 


of law, a concept inherent in all the Articles of the Convention. 


Despite its name, international zone does not have extraterritorial status. 


Relevant French legal rules postdated facts of case and were not applicable at the time to the 


applicants - neither the Decree of 27 May 1982 nor the circular of 26 June 1990 constituted a 


"law" of sufficient "quality" within the meaning of the Court's case-law; there must be 


adequate legal protection in domestic law against arbitrary interferences by public authorities 


with rights safeguarded by the Convention. 


French legal rules in force at time, as applied in present case, did not sufficiently guarantee 


applicants' right to liberty. 


Conclusion: violation (unanimously). 


 


III. ARTICLE 50 OF THE CONVENTION 


A. Damage: judgment constituted sufficient compensation. 


B. Costs and expenses: reimbursed in part. 


Conclusion: respondent State to pay applicants a specified sum for costs and expenses 


(unanimously). 


 


Texto integral: http://hudoc.echr.coe.int/eng#{"itemid":["002-1647"]} 
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TEDH, Mubilanzila Mayeka and Kaniki Mitunga v. Bélgica, n.º 13178/03, de 12-10-2006 


Temas abordados: Arts. 3.º, 5.º e 8.º, 13.º e 34.º da CEDH, detenção, proibição de tratamentos 


desumanos e degradantes, vida privada e familiar, direito dos menores à liberdade, menor não 


acompanhado 


 


Sumário legal:  


Article 3 


Inhuman treatment 


Detention of a five-year-old child without her family in a centre for adults, followed by her 


deportation: violation 


Anxiety of a mother whose child was detained abroad and subsequently deported: violation 


Extradition 


Conditions in which a five-year-old child was deported without her parents: violation 


Article 5 


Article 5-1 


Deprivation of liberty 


Detention of a five-year-old foreign national without her family in a centre for adult illegal 


immigrants: violation 


Article 8 


Article 8-1 


Respect for family life 


Detention and deportation of five-year old child travelling alone to join her mother who had 


obtained refugee status in a different country: violation (for the mother and child) 


Facts: The Belgian authorities apprehended a five-year-old child at Brussels airport who was 


travelling from the Democratic Republic of Congo with her uncle without the necessary travel 


papers. The purpose of the journey was for the child, whose father had disappeared, to rejoin 


her mother who had obtained refugee status in Canada. The child was detained in a transit 


centre for adults, and a decision was taken refusing her entry into Belgium and ordering her 


removal. The judge held that the child’s detention was incompatible with the Convention on 


the Rights of the Child and ordered her immediate release. The following day the child was 


deported to the Democratic Republic of Congo. She was accompanied to the airport by a social 


worker and looked after in the plane by an in-flight attendant. No members of her family were 


waiting for her when she arrived. 


Law: Article 3 – The child’s detention: The child, unaccompanied by her parents, had been 


detained for two months in a centre intended for adults, with no counselling or educational 







assistance from a qualified person specially mandated for that purpose. The care provided to 


her had been insufficient to meet her needs. Owing to her very young age, the fact that she 


was an illegal alien in a foreign land and the fact that she was unaccompanied by her family, 


the child was in an extremely vulnerable situation. However, no specific legal framework 


existed governing the situation of unaccompanied alien minors. Although the authorities had 


been placed in a position to prevent or remedy the situation, they had failed to take adequate 


measures to discharge their obligation to take care of the child. Her detention demonstrated a 


lack of humanity and amounted to inhuman treatment. 


Conclusion: – violation in respect of the child (unanimously). 


Article 3 – Distress and anxiety of the mother as a result of her daughter’s detention: The only 


action taken by the Belgian authorities had been to inform the mother that her daughter had 


been detained and to provide her with a telephone number where she could be reached. 


Conclusion: violation in respect of the mother on account of her daughter’s detention 


(unanimously). 


Article 3 – The child’s deportation: The authorities had not taken steps to ensure that the child 


would be properly looked after before and during the flight or on her arrival, or had regard to 


the real situation she was likely to encounter on her return. Her removal amounted to 


inhuman treatment; in deporting her, the State had violated its positive obligation to take the 


requisite measures and precautions. The authorities had not troubled to advise the mother of 


her daughter’s deportation and she had learned of it only after the event. 


Conclusion: violation in respect of both applicants (unanimously). 


Article 8 – Both applicants had been subjected to disproportionate interference with their right 


to respect for their family life as a result of the child’s detention and the circumstances of her 


deportation. 


Conclusion: violation in respect of both applicants (unanimously). 


Article 5(1) – The child had been detained under a law which contained no provisions specific 


to minors, in a centre intended for adults and thus unsuited to her extremely vulnerable 


situation. Her right to liberty had not been adequately protected. 


Conclusion: violation in respect of the child (unanimously). 


Article 5(4) – The child had been deported without regard to the fact that she had lodged an 


application for release, which had been granted. The application had therefore been rendered 


ineffective. 


Conclusion: violation in respect of the child (unanimously). 


Article 41 – The Court awarded the applicants EUR 35,000 for non-pecuniary damage. 


For further details see Press Release no. 582. 
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TEDH, Moustaquim v. Bélgica, nº 12313/86, de 18-02-1991 


Temas abordados: Arts. 3.º, 7.º, 8.º e 14.º da CEDH, condenação penal, expulsão, vida privada 


e familiar, filhos 


 


Sumário legal:  


Article 8 


Expulsion 


Alien who had arrived in country at very early age deported and thereby separated from close 


relatives: violation 


[This summary is extracted from the Court’s official reports (Series A or Reports of Judgments 


and Decisions). Its formatting and structure may therefore differ from the Case-Law 


Information Note summaries.] 


 


I. WHETHER CASE HAD BECOME DEVOID OF PURPOSE 


Case not devoid of purpose – deportation order suspended for trial period of two years by 


royal order but no reparation made thereby for its consequences, which applicant had 


suffered for more than five years. 


 


II. ARTICLE 8 OF THE CONVENTION 


A. Paragraph 1 


Applicant had been living in country in which his parents, brothers and sisters resided and had 


never broken off relations with them – deportation had resulted in his being separated from 


them, although he had tried to remain in touch by correspondence – there had accordingly 


been interference by public authority with right to respect for family life. 


B. Paragraph 2 


1."In accordance with the law" 


Legal basis of interference: not disputed – provisions of national legislation. 


2. Legitimate aim 


Prevention of disorder. 


3. "Necessary in a democratic society" 


Court in no way underestimated Contracting States' concern to maintain public order, in 


particular in exercising their right, as a matter of well–established international law and 


subject to their treaty obligations, to control the entry, residence and expulsion of aliens. 


Applicant's alleged offences: all went back to when he had been an adolescent – proceedings 


had been brought in the criminal courts in respect of only some of them, which had been 







spread over a fairly short period – relatively long interval between latest offence of which he 


had been convicted and deportation. 


At time of deportation order, all the applicant's close relatives were living in Belgium; one of 


the older children in his family had acquired Belgian nationality and the three youngest had 


been born in Belgium – applicant had arrived in country at very early age, had lived there for 


about twenty years with his family or not far away from them, had returned to country of 


origin only twice and had received all his schooling in French. 


His family life had accordingly been seriously disrupted – disproportion between means 


employed and legitimate aim pursued. 


Conclusion: violation (seven votes to two). 


Unnecessary to consider whether deportation had also been breach of applicant's right to 


respect for his private life. 


 


III. ARTICLE 14 OF THE CONVENTION TAKEN TOGETHER WITH ARTICLE 8 


Applicant's position not comparable to that of juvenile delinquents (i) who had Belgian 


nationality, as they had right of abode in own country and could not be expelled; (ii) who had 


nationality of another of the member States of the European Communities, as there was 


objective and reasonable justification for their preferential treatment, since Belgium belonged, 


together with those States, to a special legal order. 


Conclusion: no violation (unanimously). 


 


IV. ARTICLES 3 AND 7 OF THE CONVENTION 


Complaints not reiterated before the Court. 


Conclusion: unnecessary to rule on complaints under these Articles (unanimously). 


 


V. ARTICLE 50 OF THE CONVENTION 


A. Damage 


Pecuniary damage: no causal link between breach found by Court and alleged damage. 


Non-pecuniary damage: compensation awarded. 


B. Costs and expenses 


Proceedings before Advisory Board on Aliens and Conseil d’État: reimbursement. 


Proceedings before Convention institutions: partial reimbursement, after deduction of sums 


received in legal aid. 


Conclusion: respondent State to pay applicant specified sum (seven votes to two). 


Texto integral: http://hudoc.echr.coe.int/eng?i=002-9632 
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TEDH, N. v. Reino Unido, n.º 26565/05, de 27-05-2008 


Temas abordados: Art. 3.º da CEDH, expulsão, detenção, proibição de tratamentos desumanos 


e degradantes, doença 


 


Sumário legal:  


Article 3 


Expulsion 


Proposed removal of HIV patient to her country of origin, where her access to appropriate 


medical treatment was uncertain: deportation would not constitute a violation 


Facts: The applicant, N., a Ugandan national, had entered the United Kingdom in 1998 under 


an assumed name and applied for asylum. In the ensuing months she was diagnosed as having 


two AIDS defining illnesses and a high level of immunosuppression. She was treated with 


antiretroviral drugs and her condition began to stabilise. In 2001 the Secretary of State refused 


her asylum claim on credibility grounds and also rejected a claim that her expulsion would 


constitute inhuman treatment under Article 3 of the Convention. Although the applicant 


successfully appealed to an adjudicator on the Article 3 point, that decision was overturned by 


the Immigration Appeal Tribunal, which found that medical treatment was available in Uganda 


even though it fell below the level of medical provision in the United Kingdom. The applicant’s 


appeals to the Court of Appeal and the House of Lords were dismissed. At the date of the 


Grand Chamber’s judgment, the applicant’s condition was stable, she was fit to travel and was 


expected to remain fit as long as she continued to receive the basic treatment she needed. The 


evidence before the national courts indicated, however, that if she were to be deprived of the 


medication she had been receiving in the United Kingdom her condition would rapidly 


deteriorate and she would suffer ill-heath, discomfort, pain and death within a few years. 


According to information collated by the World Health Organisation, antiretroviral medication 


was available in Uganda, although, through a lack of resources, it was received by only half of 


those in need. The applicant claimed that she would be unable to afford the treatment and 


that it would not be available to her in the rural area from which she came. It appeared that 


she had family members in Uganda, although she claimed that they would not be willing or 


able to care for her if she were seriously ill. 


Law: Article 3 – The Court summarised the principles applicable to the expulsion of the 


seriously ill: Aliens subject to expulsion could not in principle claim any entitlement to remain 


in the territory of a Contracting State in order to continue to benefit from medical, social or 


other forms of assistance and services provided there. The fact that the applicant’s 


circumstances, including her or his life expectancy, would be significantly reduced if he or she 







were to be removed was not sufficient in itself to give rise to a breach of Article 3. The decision 


to remove an alien suffering from a serious mental or physical illness to a country where the 


facilities for the treatment of that illness were inferior to those available in the Contracting 


State might raise an issue under Article 3, but only in a very exceptional case, where the 


humanitarian grounds against the removal were compelling, as in D. v. the United 


Kingdom (Reports of Judgments and Decisions 1997-III – applicant critically ill and close to 


death, with no guarantees of any nursing or medical care in his country of origin or family 


there willing or able to provide even a basic level of food, shelter or social support). Article 3 


did not place an obligation on Contracting States to alleviate disparities between the levels of 


treatment available in different countries through the provision of free and unlimited health 


care to all aliens without a right to stay within their jurisdiction. Finally, these principles had to 


apply to the expulsion of any person afflicted with any serious, naturally occurring physical or 


mental illness which might cause suffering, pain and reduced life expectancy and require 


specialised medical treatment which might not be so readily available in the applicant’s 


country of origin or which might be available only at substantial cost. 


In the applicant’s case, her claim was based solely on her serious medical condition and the 


lack of sufficient treatment available in her home country. The fact that the United Kingdom 


had provided her with medical and social assistance at public expense while her asylum 


application and claims under the Convention were being determined did not in itself entail a 


duty on its part to continue to provide for her. Although her quality of life and life expectancy 


would be affected if she were returned to Uganda, she was not critically ill. The rapidity of the 


deterioration she would suffer and the extent to which she would be able to obtain access to 


medical treatment, support and care, including help from relatives, involved a certain degree 


of speculation, particularly in view of the constantly evolving situation as regards the 


treatment of HIV and AIDS worldwide. Her case did not, therefore, disclose “very exceptional 


circumstances”. 


Conclusion: no violation (fourteen votes to three). 


 


Texto integral: 
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TEDH, N. v. Finlândia, n.º 38885/02, de 26-06-2005 


Temas abordados: Arts. 3.º e 8.º da CEDH, expulsão, proibição de tortura, tratamentos 


desumanos e degradantes no país de destino, Zaire, violência, actividades políticas, vida 


privada e familiar, prova, ónus 


 


Sumário legal:  


Article 3 


Expulsion 


Impending expulsion to the Democratic Republic of Congo of an alleged collaborator of former 


President Mobutu: violation 


Facts: The applicant arrived in Finland in 1998 and immediately applied for asylum, stating that 


he had left the Democratic Republic of Congo (“the DRC”) in May 1997, when Laurent-Désiré 


Kabila's rebel troops had seized the power from President Mobutu. He alleged in essence that 


his life was in danger in the DRC on account of his having belonged to the President's inner 


circle, notably by forming part of his special protection force (Division Spéciale Présidentielle) 


located on the presidential compound. In 2001 the Directorate of Immigration ordered the 


applicant's expulsion, having found his account not credible and considering that he had failed 


to prove his identity. As far as the Directorate was aware, only higher-ranking officials who had 


been abusing their office risked prosecution by the Kabila regime. That regime, however, had 


actually been quite accepting of officials having worked for Mobutu and many such officials of 


senior rank had already returned to the country. The regime in the DRC had changed again in 


2001 as a result of a further coup d'état, following which the general situation in the country 


had improved. In 2002 the Administrative Court refused the applicant's appeal, noting that he 


had been appearing under different names, inter alia as an asylum seeker in the Netherlands in 


1993, and not being convinced of his general credibility. In 2003 the Supreme Administrative 


Court refused his further appeal, noting that his true identity and ethnic origin had remained 


unclear, which had weakened the credibility of his account, including as regards his 


whereabouts between his expulsion from the Netherlands in 1995 and his arrival in Finland in 


1998. 


Another asylum-seeker from the DRC, K.K., arrived in Finland in 2002, claiming to have been a 


soldier in the DSP arrested following the murder of President Laurent-Désiré Kabila in 2001. In 


2004 the Administrative Court upheld the initial asylum refusal but instructed the Directorate 


of Immigration to issue her with a residence permit. In a letter to the European Court in 2003 


K.K. affirmed, in support of the applicant's case, that the applicant had been a military official 


dealing with security matters in the DSP. 







Law – Article 3: In order to assess the applicant's credibility two Delegates of the Court took 


oral evidence from the applicant himself, his common-law wife, K.K. and a senior official in the 


Directorate of Immigration. Having regard to the overall impression formed by the Delegates, 


the Court found K.K. to be a credible witness whose testimony clearly supported the 


applicant's own account of his having worked in the DSP and having formed part of President 


Mobutu's inner circle. While retaining doubts about the credibility of some of the applicant's 


testimony, the Court found that his account of his background in the DRC on the whole had to 


be considered sufficiently consistent and credible. In particular, although the applicant was not 


senior in military rank, he could be considered to have formed part of the President's and the 


DSP commander's inner circle and to have taken part, as a DSP official, in various events during 


which dissidents seen as a threat to President Mobutu were singled out for harassment, 


detention and possibly execution. The Finnish authorities and courts, while finding the 


applicant's account generally not credible, did not appear to have excluded the possibility that 


he might have been working for the DSP. Neither had the authorities had any opportunity to 


hear K.K.'s testimony. It could not be said therefore that the position of the Court contradicted 


in any respect the findings of the Finnish courts. Neither was there any indication that the 


initial asylum interview was in any way rushed or otherwise conducted in a superficial manner. 


As to the alleged risk of treatment contrary to Article 3, the Court noted that as the applicant 


had left the DRC eight years ago it could not be excluded that the current DRC authorities' 


interest in detaining and possibly ill-treating him due to his past activities in President 


Mobutu's special protection force may have diminished with the passage of time, including a 


further coup d'état in 2001. While according to his own account he had never been in direct 


contact with President Mobutu and had not attained any senior military rank when forced to 


leave the country, UNHCR and other reports indicated, in respect of former army members, 


that factors other than rank – such as the soldier's ethnicity or connections to influential 


persons – could also be of importance when considering the risk he or she might be facing if 


returned to the DRC. Decisive regard nevertheless had to be had to the applicant's specific 


activities as an infiltrator and informant in President Mobutu's special protection force, 


reporting directly to very senior-ranking officers close to the former President. The risk of ill-


treatment to which he would be exposed in the DRC at this moment in time might not 


necessarily emanate from the current authorities but from relatives of dissidents who may 


seek revenge on the applicant for his past activities in the service of President Mobutu. In the 


specific circumstances there was reason to believe that the applicant's situation could be 


worse than that of most other former Mobutu supporters, and that the authorities would not 


necessarily be able or willing to protect him against the threats referred to. His case therefore 







differed from Vilvarajah and Others v. the United Kingdom (Series A N° 215) and H.L.R. v. 


France (Reports of Judgments and Decisions 1997-III). Accordingly, the enforcement of the 


expulsion order would violate Article 3 for as long as the risk of his being ill-treated persisted. 


Conclusion: violation (six votes to one). 


Article 41: The finding that the applicant's expulsion to the DRC at this moment in time would 


amount to a violation of Article 3 constituted in itself sufficient just satisfaction in respect of 


any non-pecuniary damage suffered. 
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TEDH, NA v. Reino Unido, n.º 25904/07, de 17-07-2008 


Temas abordados: Arts. 2.º, 3.º e 29.º da CEDH, expulsão, direito à vida, proibição de tortura, 


tratamentos desumanos e degradantes no país de destino, Sri Lanka, etnia tâmil, risco de 


violência no país de destino 


 


Sumário legal:  


Article 3 


Expulsion 


Proposed deportation of Tamil asylum seeker to Sri Lanka: expulsion would violate Article 3 


Facts: The applicant was a Sri Lankan national and an ethnic Tamil. He entered the United 


Kingdom clandestinely in 1999 and claimed asylum on the grounds that he feared ill-treatment 


in Sri Lanka by the Sri Lankan army and the Tamil Tigers. He explained that he had been 


arrested and detained by the army on six occasions between 1990 and 1997 on suspicion of 


involvement with the Tigers. On each occasion he had been released without charge. During 


one or possibly more of these periods of detention he was ill-treated and his legs had scars 


from being beaten with batons. He had been photographed and his fingerprints had been 


taken. His father had signed certain papers in order to secure his release. He feared the Tigers 


because his father had done some work for the army. They had also tried to recruit him on two 


occasions. His claim was refused by the Home Secretary and his appeal against that decision 


was dismissed. He was issued with removal directions in 2006 and the Home Secretary refused 


to consider his further representations as amounting to a new asylum application, noting that 


the general situation in Sri Lanka did not indicate any personal risk of ill-treatment and there 


was no evidence that he would be personally affected upon his return. After successive 


applications by the applicant for judicial review of the decision to return him to Sri Lanka 


failed, new removal directions were issued in 2007 but not proceeded upon in view of a Rule 


39 indication by the European Court. 


On a more general level, the Court noted in 2007 an increase in the number of requests it was 


receiving for interim measures from Tamils being returned to Sri Lanka from the United 


Kingdom and other Contracting States. In correspondence with the United Kingdom 


Government about the difficulties posed by the processing of numerous Rule 39 requests it 


indicated that the Court had concluded that pending the adoption of a lead judgment in one or 


more of the applications, Rule 39 should continue to be applied in any case brought by a Tamil 


seeking to prevent his removal. Since the end of October 2007, the Court has applied Rule 39 


in respect of 342 Tamils due to be returned from the United Kingdom. 







Law: The fact that there had been a deterioration in the security situation in Sri Lanka and a 


corresponding increase in human-rights violations did not create a general risk to all Tamils 


returning there. The assessment of the risk could only be done on an individual basis. It was in 


principle legitimate to assess the individual risk to returnees on the basis of the list of “risk 


factors” which the United Kingdom authorities, with the benefit of direct access to objective 


information and expert evidence, had drawn up, although it had to be borne in mind that a 


number of individual factors which did not constitute a real risk when considered separately 


might do so when taken cumulatively and considered in a situation of general violence and 


heightened security. 


The information before the Court pointed to the systematic torture and ill-treatment by the Sri 


Lankan authorities of Tamils who would be of interest to them in their efforts to combat the 


Tigers and the Sri Lankan authorities had the technological means and procedures in place to 


identify at Colombo airport failed asylum seekers and those who were wanted by the 


authorities. 


As to the alleged risk from the Tamil Tigers, the Court accepted that any risk in Colombo from 


Tamil Tigers would be only to Tamils with a high profile as opposition activists, or those seen as 


renegades or traitors, so that the applicant would not be at real risk of ill-treatment from that 


quarter if returned to Colombo. In assessing his position in relation to the Sri Lankan 


authorities, the Court examined the strength of the applicant’s claim to be at real risk as a 


result of an accumulation of the risk factors in the light of developments since the last factual 


assessment by the domestic authorities, with due regard to the increase in general violence 


and heightened security. Relevant factors in his case were the fact that his father had signed a 


document to secure his release which logically would have been retained by the Sri Lankan 


authorities, the presence of scarring, which greatly increased the cumulative risk of 


ill-treatment, and the applicant’s age, gender and origin, his previous record as a suspected or 


actual Tiger member, his return from London and the fact that he had made an asylum claim 


abroad, all of which contributed to the risk of identification, questioning, search and detention 


at the airport and, to a lesser extent, in Colombo. The fact that it had been over ten years since 


the applicant had been last detained by the Sri Lankan authorities was not seen as conclusive 


as their interest in particular categories of returnees was likely to change over time in response 


to domestic developments and could increase as well as decrease. 


Since those considered by the authorities to be of interest in their efforts to combat the Tigers 


were systematically exposed to torture and ill-treatment, there was a real risk that the 


authorities at Colombo airport would be able to access the records relating to the applicant’s 


detention. If they did so, when taken cumulatively with the other risk factors identified by the 







applicant, it was likely that he would be detained and strip-searched. This in turn would lead to 


the discovery of his scars. There were thus substantial grounds for finding that the applicant 


would be of interest to the Sri Lankan authorities in their efforts to combat the Tigers. 


Conclusion: expulsion would constitute a violation (unanimously). 


Article 41 – no claim made in respect of pecuniary or non-pecuniary damage. 
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TEDH, N. v. Suécia, n.º 23505/09, de 20/07/2010 


Temas abordados: Art. 3.º da CEDH, expulsão, proibição da tortura, Afeganistão, violência 


doméstica, mulher, adultério, desobediência à família, crime de honra 


 


Sumário legal:  


Article 3 


Expulsion 


Risk of ill-treatment in case of deportation to Afghanistan of a woman separated from her 


husband: deportation would constitute a violation 


Facts – The applicant and her husband are Afghan nationals who arrived in Sweden in 2004. 


Their requests for asylum were refused several times. In 2005 the applicant separated from 


her husband. In 2008 her request for a divorce was refused by the Swedish courts as they had 


no authority to dissolve the marriage as long as the applicant did not reside legally in the 


country. Her husband informed the court that he opposed a divorce. In the meantime, the 


applicant unsuccessfully requested the Migration Board to re-evaluate her case and stop her 


deportation, claiming that she risked the death penalty in Afghanistan as she had committed 


adultery by starting a relationship with a Swedish man and that her family had rejected her. 


Law – Article 3: The Court had to establish whether the applicant’s personal situation was such 


that her return to Afghanistan would contravene Article 3. Women were at particular risk of 


ill-treatment in Afghanistan if perceived as not conforming to the gender roles ascribed to 


them by society, tradition and even the legal system. The United Nations High Commissioner 


for Refugees had observed that Afghan women, who had adopted a less conservative lifestyle, 


such as those returning from exile in Iran or Europe, continued to be perceived as 


transgressing entrenched social and religious norms and might, as a result, be subjected to 


domestic violence and other forms of punishment ranging from isolation and stigmatization to 


honor crimes for those accused of bringing shame on their families, communities or tribes. As 


the applicant had resided in Sweden since 2004, she might be perceived as not conforming to 


the gender roles ascribed to her by Afghan society. Moreover, she had attempted to divorce 


her husband and had demonstrated a real and genuine intention of not living with him. 


However, if the spouses were deported to Afghanistan, separately or together, the applicant’s 


husband might decide to resume their married life together against her wish. The new Shiite 


Personal Status Law required, inter alia, women to comply with their husbands’ sexual 


requests and to obtain permission to leave the home, except in emergencies. According to 


various human-rights reports on Afghanistan, up to 80% of Afghan women were affected by 


domestic violence, the authorities did not prosecute in such cases and the vast majority of 







women would not even seek help. To approach the police or a court, a woman had to 


overcome the public opprobrium affecting women who left their houses without a male 


guardian. The Court could not ignore the general risk indicated by statistics and international 


reports. As regards the applicant’s extramarital relationship, she had failed to submit any 


relevant and detailed information to the Swedish authorities. Nevertheless, should her 


husband perceive the applicant’s filing for divorce or other actions as an indication of an 


extramarital relationship, adultery was a crime under the Afghan Penal Code. Should the 


applicant succeed in living separated from her husband in Afghanistan, women without male 


support and protection faced limitations on conducting a normal social life, including the 


limitations on their freedom of movement, and lacked the means of survival, which prompted 


many to return to abusive family situations. The results of such “reconciliation” were generally 


not monitored and abuse or honor crimes upon return were often committed with impunity. 


There were no strong reasons to question the veracity of the applicant’s statement that she 


had had no contact with her family for almost five years and therefore no longer had a social 


network or adequate protection in Afghanistan. In the special circumstances of the present 


case, there were substantial grounds for believing that if deported to Afghanistan, the 


applicant would face various cumulative risks of reprisals from her husband, his family, her 


own family and from the Afghan society which fell under Article 3. 


Conclusion: deportation would constitute a violation (unanimously). 


 


Texto integral: 


http://hudoc.echr.coe.int/eng#{"appno":["23505/09"],"documentcollectionid2":["JUDGMENTS
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TEDH, Omwenyeke v. Alemanha (dec.), n.º44294/04, de 20-11-2007 


Temas abordados: Art. 2.º do Protocolo 4, liberdade de movimentos, liberdade de residência, 


residência temporária de requerentes de asilo 


 


Sumário legal:  


Article 2 of Protocol No. 4 


Article 2 para. 1 of Protocol No. 4 


Freedom to choose residence 


Geographical restrictions on the residence of an asylum-seeker pending a final decision on his 


request: inadmissible 


The applicant, a Nigerian national, entered Germany in 1998 and requested asylum. He was 


issued a provisional residence permit and directed to reside and remain within the city of 


Wolfsburg pending the decision on his asylum request. However, the applicant left Wolfsburg 


on several occasions without permission by the competent authorities and was subsequently 


convicted and fined for disregarding the territorial restrictions on his residence. In 2001, 


following his marriage to a German national, the applicant was granted a residence permit and 


was no longer subject to restrictions of movement. 


Inadmissible: Article 2 of Protocol No. 4 secures freedom of movement only to persons 


“lawfully within a territory of the State”. As the former European Commission of Human Rights 


had stated in its case-law, pending proceedings to determine whether or not they were 


entitled to a residence permit under domestic law, foreigners provisionally admitted to a 


certain district of the territory of a State could only be regarded as “lawfully” in the territory as 


long as they complied with the conditions to which their admission and stay were subjected. 


Since the applicant had repeatedly left the district he had been ordered to remain in without 


the necessary permission from the authorities, he had not been “lawfully” within the territory 


of Germany at that moment and could therefore not rely on the right to liberty of movement 


under Article 2 of Protocol No. 4: manifestly ill-fou 


 


Texto integral:  
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TEDH, Nada v. Suíça, n.º 10593/08, de 12-11-2012 


Temas abordados: Arts. 8.º e 13.º da CEDH, estrangeiro, controlos de fronteiras, proibição de 


viajar, direitos de defesa, direito ao recurso efetivo 


 


Sumário legal:  


Article 8 


Article 8-1 


Respect for family life 


Respect for private life 


Prohibition, under legislation implementing UN Security Council Resolutions, on travel through 


country surrounding enclave: violation 


Article 1 


Jurisdiction of states 


Jurisdiction in relation to resident of enclaved area who was effectively prevented from 


travelling as a result of respondent State’s implementation of UN Security Council Resolution 


Article 5 


Article 5-1 


Deprivation of liberty 


Prohibition on travel through country surrounding enclave: inadmissible 


Facts – The Swiss Federal Taliban Ordinance was enacted pursuant to several UN Security 


Council Resolutions. It had the effect of preventing the applicant, an Egyptian national, from 


entering or transiting through Switzerland due to the fact that his name had been added to the 


list annexed to the UN Security Council’s Sanctions Committee of persons suspected of being 


associated with the Taliban and al-Qaeda (“the list”). The applicant had been living in 


Campione d’Italia, an Italian enclave of about 1.6 square kilometers surrounded by the Swiss 


Canton of Ticino and separated from the rest of Italy by a lake. The applicant claimed that the 


restriction made it difficult for him to leave the enclave and therefore to see his friends and 


family, and that it caused him suffering due to his inability to receive appropriate medical 


treatment for his health problems. The applicant further found it difficult to remove his name 


from the Ordinance, even after the Swiss investigators had found the accusations against him 


to be unsubstantiated. 


Law 


(a) Preliminary objections – The respondent Government argued that the application was 


inadmissible on several counts, namely that it was incompatible ratione personae and ratione 


materiae with the Convention, that the applicant did not have “victim” status, and that the 







applicant had failed to exhaust domestic remedies. The Court joined consideration of the issue 


of compatibility ratione materiae to the merits. As regards the remaining preliminary 


objections it held as follows: 


(i) Compatibility ratione personae: The Court could not endorse the argument that the 


measures taken by the member states of the United Nations to implement the relevant 


Security Council resolutions were attributable to that organization, rather than to the 


respondent State. Unlike the position in Behrami and Behrami v. France,* in which the 


impugned acts and omissions were attributable to UN bodies, the relevant resolutions in the 


instant case required States to act in their own names and to implement them at national 


level. The measures imposed by the Security Council resolutions had been implemented at 


national level by an Ordinance of the Federal Council and the applicant’s requests for 


exemption from the ban on entry into Swiss territory were rejected by the Swiss authorities. 


The acts and omissions in question were thus attributable to Switzerland and capable of 


engaging its responsibility. 


Conclusion: preliminary objection dismissed (unanimously). 


(ii) Victim status: The lifting of the sanctions, more than six years after they were imposed, 


could not be regarded as an acknowledgement by the Government of a violation of the 


Convention and had not been followed by any redress within the meaning of the Court’s case-


law. Accordingly, the applicant could still claim to have been a victim of the alleged violations. 


Conclusion: preliminary objection dismissed (unanimously). 


(iii) Exhaustion of domestic remedies: The Court noted that the applicant had not challenged 


the refusals to grant his requests for exemption from the sanctions regime, and that on two 


occasions he had been granted exemptions he had not used. However, even supposing that 


those exemptions had alleviated certain effects of the regime by allowing him to temporarily 


leave the enclave for certain reasons, the Court was of the view that the issue of exemptions 


was part of a broader situation whose origin lay in the addition by the Swiss authorities of the 


applicant’s name to the list annexed to the Taliban Ordinance, which was based on the UN list. 


Noting that the applicant had, without success, submitted many requests to the national 


authorities for the deletion of his name from the list and that the Federal Court had dismissed 


his appeal without examining the merits of his complaint under the Convention, the Court took 


the view that the applicant had exhausted domestic remedies relating to the sanctions regime 


as a whole in respect of his complaints under Articles 5 and 8 of the Convention. It joined to 


the merits the objection that he had failed to exhaust domestic remedies in respect of his 


complaint under Article 13. 


Conclusion: preliminary objection dismissed (unanimously). 







(b) Merits – Article 8: The impugned measures had left the applicant in a confined area for at 


least six years and had prevented him, or at least made it more difficult for him, to consult his 


doctors in Italy or Switzerland or to visit his friends and family. There had thus been 


interference with the applicant’s rights to private life and family life. The measures had a 


sufficient legal basis and pursued the legitimate aims of preventing crime and contributing to 


national security and public safety. 


The Court then considered whether the interference was justified. It reiterated that a 


Contracting Party is responsible under Article 1 of the Convention for all acts and omissions of 


its organs regardless of whether the act or omission in question was a consequence of 


domestic law or of the necessity to comply with international legal obligations. When 


considering the relationship between the Convention and Security Council resolutions, the 


Court had found in Al-Jedda v. the United Kingdom** that there must be a presumption that 


the Security Council does not intend to impose any obligation on Member States to breach 


fundamental principles of human rights and that it was to be expected that clear and explicit 


language would be used were the Security Council to intend States to take particular measures 


which would conflict with their obligations under international human-rights law. In the 


present case, however, that presumption had been rebutted as Resolution 1390 (2002) 


expressly required the States to prevent individuals on the list from entering or transiting 


through their territory. 


Nevertheless, the UN Charter did not impose on States a particular model for the 


implementation of resolutions adopted by the Security Council under Chapter VII, but instead 


left them a free choice among the various possible models for transposition of those 


resolutions into their domestic legal order. Accordingly, Switzerland had enjoyed a limited but 


real latitude in implementing the relevant binding resolutions. The Court went on to consider 


whether the measures taken by the Swiss authorities were proportionate in light of this 


latitude. It found it surprising that the Swiss authorities had apparently not informed the 


Sanctions Committee until September 2009 of the Federal Prosecutor’s findings in May 2005 


that the accusations against the applicant were clearly unfounded: a more prompt 


communication of the investigative authorities’ conclusions might have led to the applicant’s 


name being deleted from the UN list considerably earlier. As regards the scope of the 


prohibition, it had prevented the applicant not only from entering Switzerland but also from 


leaving Campione d’Italia at all, in view of its situation as an enclave, even to travel to any 


other part of Italy, the country of which he was a national. There was also a medical aspect to 


the case that was not to be underestimated: the applicant, who was born in 1931 and had 


health problems, was denied a number of requests he had submitted for exemption from the 







entry and transit ban for medical reasons or in connection with judicial proceedings. Nor had 


the Swiss authorities offered him any assistance in seeking a broad exemption from the ban in 


view of his particular situation. While it was true that Switzerland was not responsible for the 


applicant’s name being on the list and, not being his State of citizenship or residence, was not 


competent to approach the Sanctions Committee for delisting purposes, the Swiss authorities 


appeared never to have sought to encourage Italy to undertake such action or offer it 


assistance for that purpose. The Court considered in this connection that they had not 


sufficiently taken into account the realities of the case, especially the unique situation of the 


applicant geographically, and the considerable duration of the measures. The respondent State 


could not validly confine itself to relying on the binding nature of Security Council resolutions, 


but should have persuaded the Court that it had taken – or attempted to take – all possible 


measures to adapt the sanctions regime to the applicant’s individual situation. That finding 


dispensed the Court from determining the question of the hierarchy between the obligations 


arising under the Convention on the one hand and under the UN Charter on the other. The 


respondent Government had failed to show that they had attempted, as far as possible, to 


harmonize the obligations that they regarded as divergent. Their preliminary objection that 


the application was incompatible ratione materiae with the Convention was therefore 


dismissed. Having regard to all the circumstances, the restrictions imposed on the applicant’s 


freedom of movement for a considerable period of time had not struck a fair balance between 


his right to the protection of his private and family life and the legitimate aims pursued. 


Conclusion: violation (unanimously). 


Article 13: The Court observed that the applicant was able to apply to the national authorities 


to have his name deleted from the list and that this could have provided redress for his 


complaints under the Convention. However, those authorities did not examine his complaints 


on the merits. In particular, the Federal Court took the view that whilst it could verify whether 


Switzerland was bound by the Security Council resolutions, it could not lift the sanctions 


imposed on the applicant on the ground that they did not respect human rights. The Federal 


Court, moreover, expressly acknowledged that the delisting procedure at United Nations level 


could not be regarded as an effective remedy within the meaning of Article 13 of the 


Convention. 


Conclusion: violation (unanimously). 


Article 5 § 1: Although the restrictions on the applicant’s freedom of movement were 


maintained for a considerable length of time, the area in which he was not allowed to travel 


was the territory of a third country which, under international law, had the right to prevent the 


entry of an alien. The restrictions in question did not prevent the applicant from freely living 







and moving within the territory of his permanent residence. Although that territory was small 


the applicant was not, strictly speaking, in a situation of detention, nor was he actually under 


house arrest. The sanctions regime permitted the applicant to seek exemptions from the entry 


or transit ban and such exemptions were indeed granted to him on two occasions (although he 


did not make use of them). Accordingly, the applicant had not been “deprived of his liberty” 


within the meaning of Article 5 § 1. 


Conclusion: inadmissible (manifestly ill-founded). 


Article 41: No claim made in respect of damage. 
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TEDH, Othman (Abu Gatada) v. the United Kingdom, n.º 8139/09, de 17-01-2012 


Temas abordados: Arts. 3.º e 6.º da CEDH, expulsão, direito a um processo justo e equitativo, 


direito a proteção, nível de garantias oferecidas pelo Estado de destino, garantias efetivas, 


terrorismo, Jordânia, proibição de tortura e de tratamentos desumanos e degradantes 


 


Sumário legal: 


Article 6 


Criminal proceedings 


Expulsion 


Article 6-1 


Fair hearing 


Real risk of evidence obtained by torture of third parties being admitted at the applicant’s 


retrial: deportation would constitute a violation 


Article 3 


Expulsion 


Detailed assurances from receiving State that high-profile Islamist would not be ill-treated if 


returned to Jordan: deportation would not constitute a violation 


Facts – The applicant, a Jordanian national, arrived in the United Kingdom in 1993 and was 


granted asylum. He was detained from 2002 until 2005 under the Anti-terrorism, Crime and 


Security Act 2001. Following his release, the Secretary of State served the applicant with a 


notice of intention to deport. Meanwhile, in 1999 and 2000 the applicant was convicted in 


absentia in Jordan of offences of conspiracy to carry out bombings and explosions. The crucial 


evidence against the applicant in each of the trials that led to those convictions were the 


incriminating statements of two co-defendants, who had subsequently complained of torture. 


In 2005 the United Kingdom and Jordanian Governments signed a Memorandum of 


Understanding (MOU) which set out a series of assurances of compliance with international 


human-rights standards to be adhered to when an individual was returned to one State from 


the other. It also provided for any person returned to have prompt and regular visits from a 


representative of an independent body nominated jointly by the two Governments. The 


Adaleh Centre for Human Rights Studies later signed a monitoring agreement with the UK 


Government to that effect. In the applicant’s case additional questions as to any possible 


retrial were put to, and answered by, the Jordanian Government. The applicant appealed 


against the decision to deport him but his claims, after careful examination by the domestic 


courts, were ultimately dismissed. 







Law – Article 3: Reports by the United Nations and various NGOs indicated that torture in 


Jordan remained “widespread and routine” and the parties accepted that without assurances 


of the Jordanian Government there would have been a real risk of ill-treatment of the 


applicant, a high profile Islamist. In that connection, the Court observed that only in rare cases 


would the general situation in a country mean that no weight at all could be given to 


assurances it gave. More usually, the Court would assess, firstly, the quality of the assurances 


given (whether they had been disclosed to the Court, whether they were specific, whether 


they were binding on the receiving State at both central and local levels and whether their 


reliability had been examined by the domestic courts of the sending/Contracting State) and, 


secondly, whether in the light of the receiving State’s practices they could be relied upon 


(whether the receiving State was a Contracting State, whether it afforded effective protection 


against torture and outlawed the conduct to which the assurances related, whether it had 


strong bilateral relations with the sending State and had abided by similar assurances in the 


past, whether the applicant had previously been ill-treated there and whether adequate 


arrangements were in place in the receiving State to allow effective monitoring and unfettered 


access for the applicant to his or her lawyers). 


In the applicant’s case, the UK and Jordanian Governments had made genuine efforts to obtain 


and provide transparent and detailed assurances to ensure that he would not be ill-treated 


upon his return to Jordan. The MOU reached as a result of those efforts was superior in both 


its detail and formality to any assurances previously examined by the Court. Furthermore, the 


assurances had been given in good faith and approved by the highest levels of Jordanian 


Government, whose bilateral relations with the UK had historically been very strong. The MOU 


clearly contemplated that the applicant would be deported to Jordan, where he would be 


detained and retried for the offences for which he had been convicted in absentia. The 


applicant’s high profile would likely make the Jordanian authorities careful to ensure his 


proper treatment, since any ill-treatment would not only have serious consequences on that 


country’s bilateral relationship with the UK, but would also cause international outrage. 


Finally, in accordance with the MOU, the applicant would be regularly visited by the Adaleh 


Centre, which would be capable of verifying that the assurances were respected. 


Consequently, the applicant’s return to Jordan would not expose him to a real risk of ill-


treatment. 


Conclusion: deportation would not constitute a violation (unanimously). 


Article 5: The Court confirmed that Article 5 applied in expulsion cases and that a Contracting 


State would be in a violation of that provision if it removed an applicant to a State where he or 


she would be at a real risk of a flagrant breach of rights protected under that Article. However, 







a very high threshold applied in such cases. Under Jordanian law, the applicant would have to 


be brought to trial within fifty days from his being detained, which in the Court’s view fell far 


short of the length of detention required for a flagrant breach of Article 5. 


Conclusion: deportation would not constitute a violation (unanimously). 


Article 6: The applicant complained that, if returned to Jordan, his retrial would amount to a 


flagrant denial of justice because, inter alia, of the admission of evidence obtained by torture. 


The Court observed that a flagrant denial of justice went beyond mere irregularities or lack of 


safeguards in the trial procedures such as might result in a breach of Article 6 if occurring 


within the Contracting State itself. What was required was a breach of the principles of fair 


trial which was so fundamental as to amount to a nullification, or destruction of the very 


essence, of the right guaranteed by that Article. In that connection, it noted that admission of 


torture evidence would be manifestly contrary not only to Article 6 of the Convention, but also 


to the basic international-law standards of fair trial. It would render a trial immoral, illegal and 


entirely unreliable in its outcome. The admission of torture evidence in a criminal trial would 


therefore amount to a flagrant denial of justice. The incriminating statements in the 


applicant’s case had been made by two different witnesses, both of whom had been exposed 


to beating of the soles of their feet commonly known as falaka, the purpose of which could 


have only been to obtain information. The Court had previously examined this form of ill-


treatment and had no hesitation in characterizing it as torture. Furthermore, the use of torture 


evidence in Jordan was widespread and the legal guarantees contained under Jordanian law 


seemed to have little practical value. While it would be open for the applicant to challenge the 


admissibility of the statements against him that had been obtained through torture, he would 


encounter substantial difficulties in trying to do that many years after the events and before 


the same court which routinely rejected such claims. Having provided concrete and compelling 


evidence that his co-defendants had been tortured into providing the case against him, and 


that such evidence would most likely be used in his retrial, the applicant had met the high 


burden of proof required to demonstrate a real risk of a flagrant denial of justice if he were 


deported to Jordan. 


Conclusion: deportation would constitute a violation (unanimously). 
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TEDH, Osman v. Reino Unido, n.º 23452/94, de 28-10-1998 


Temas abordados: Arts. 2.º, 6.º, 8.º e 13.º da CEDH, vida privada e familiar, direito ao recurso 


 


Sumário legal:  


Article 2 


Positive obligations 


Article 2-1 


Life 


Alleged failure of authorities to protect right to life of first applicant’s husband and of second 


applicant from threat posed by individual: no violation 


Article 6 


Civil proceedings 


Article 6-1 


Access to court 


Lawfulness of restrictions on applicants’ right of access to a court to sue authorities for 


damage caused by said failure: violation 


[This summary is extracted from the Court’s official reports (Series A or Reports of Judgments 


and Decisions). Its formatting and structure may therefore differ from the Case-Law 


Information Note summaries.] 


 


I. ARTICLE 2 OF THE CONVENTION 


A. Establishment of the facts 


Applicants dispute exhaustiveness of facts as found by Commission – Court, following usual 


practice, assesses whether facts disclose violation of Article 2 in light of all material before it 


including material obtained of its own motion. 


B. Alleged failure to protect right to life 


Not disputed that Article 2 may imply, inter alia, positive obligation for State to take preventive 


operational measures to protect individual whose life at risk from criminal acts of another 


individual – on other hand, scope of such obligation contested – for Court, it must be 


established to its satisfaction that authorities knew or ought to have known at time of 


existence of real and immediate risk to life of individual and failed to take measures which, 


judged reasonably, might have been expected to avoid said risk – sufficient in this regard for 


applicant alleging breach of positive obligation to show that authorities did not do all that 


could reasonably be expected of them in circumstances to avoid risk. 







On facts of instant case, Court not persuaded that police at any decisive stage knew or ought 


to have known that lives of applicants’ family at real and immediate risk from third party 


(Paget-Lewis) – thus, in early stages police could reasonably conclude in light of contacts with 


school and information available to them that life of second applicant not threatened by 


Paget-Lewis – significant that Paget-Lewis continued to teach at school until June 1987 despite 


school’s concern – psychiatrist had concluded over this period on basis of three interviews 


with Paget-Lewis that latter did not display any signs of mental illness or propensity to violence 


– unreasonable to expect police to assess his behavior any differently – furthermore, no 


evidence on which to prosecute Paget-Lewis for commission of (non-life threatening) attacks 


on family home and property – various cryptic threats uttered by Paget-Lewis could not 


reasonably be construed as threats against lives of family – police cannot be criticized for 


failing to use powers of arrest, search, etc. to neutralize threat – cannot be said that use of 


these powers, judged reasonably, would have been productive. 


C. Alleged breach of procedural obligation under Article 2 


Appropriate to consider grievance in context of applicants’ complaints under Articles 6 and 13. 


Conclusion: no violation (seventeen votes to three). 


 


II. ARTICLE 8 OF THE CONVENTION 


Court recalls that it did not find it established that police knew or ought to have known at 


relevant times that Paget-Lewis represented real and immediate risk to life of second applicant 


and police response not incompatible with authorities’ duty under Article 2 to safeguard right 


to life – conclusion equally valid for a finding of no breach of any positive obligation under 


Article 8 to safeguard second applicant’s physical integrity. 


Furthermore, police had formed view that no evidence on which to prosecute Paget-Lewis in 


respect of campaign of harassment against family – cannot be maintained therefore that 


authorities in breach of Article 8 positive obligation on this account either. 


Conclusion: no violation (seventeen votes to three). 


 


III. ARTICLE 6 § 1 OF THE CONVENTION 


A. Applicability 


Applicants enjoyed right derived from general law of negligence to request domestic court to 


rule on their arguable claim that they were in a relationship of proximity to police, that harm 


suffered was foreseeable and that in circumstances it was fair, just and reasonable not to 


apply rule excluding liability of police for alleged negligence in respect of investigation and 


suppression of crime – assertion of that right by applicants sufficient in itself to ensure 







applicability of Article 6 § 1 – domestic case-law confirms that exclusionary rule not regarded 


as absolute bar to such civil actions against police. 


B. Compliance 


Reiteration of principles governing lawfulness of limitations on right of access to a court. 


1. Legitimacy of aim 


Reasons given by House of Lords in Hill case as justification for application of exclusionary rule 


may be accepted as legitimate in terms of Convention (maintenance of effectiveness of police 


service and hence prevention of disorder or crime). 


2. Proportionality of restriction 


Court of Appeal in instant case regarded exclusionary rule as absolute defence to applicants’ 


civil action against police – domestic court gave no consideration to competing public-interest 


considerations at stake: applicants acknowledged by Court of Appeal to have  


satisfied strict proximity test; case involved allegations that police gravely negligent in failing to 


protect life of a child (second applicant) and argument that police had assumed responsibility 


for applicants’ safety; harm suffered of most serious nature – for Court such considerations 


require to be examined on merits and not dismissed in application of a rule in a way 


tantamount to grant immunity to police – Court not persuaded by Government’s arguments 


that applicants had adequate alternative remedies to secure compensation – application of 


rule in instant case must be considered a disproportionate interference with applicants’ right 


of access to a court. 


Conclusion: violation (unanimously). 


 


IV. ARTICLE 13 OF THE CONVENTION 


Requirements of Article 13 less strict than and here absorbed by those of Article 6 in respect of 


which violation found. 


Conclusion: not necessary to examine complaint (nineteen votes to one). 


 


V. ARTICLE 50 OF THE CONVENTION 


A. Pecuniary and non-pecuniary damage: Amounts claimed by applicants speculative – sum 


awarded to compensate for loss of opportunity to sue police. 


B. Costs and expenses: Amount claimed awarded in part. 


Conclusions: specified sums awarded to the applicants in respect of damage costs and 


expenses (unanimously) and remainder of claims dismissed (nineteen votes to one) 
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TEDH, S.F. e outros v. Suécia, n.º 52077/10, de 15-05-2012 


Temas abordados: Arts. 3.º e 39.º da CEDH, expulsão, proibição de tortura, Irão 


 


Sumário legal:  


Article 3 


Expulsion 


Refusal of asylum to Iranian dissidents who had actively and openly campaigned against the 


regime since their arrival in respondent State: deportation would constitute a violation 


Facts – In 2007 the first two applicants, a married couple of Kurdish and Persian origin, sought 


asylum in Sweden after leaving their native Iran. They submitted that their political activities 


and opposition to the Iranian regime meant that their lives would be at risk if they returned to 


Iran. The first applicant had campaigned in favor of the Kurdish cause, and had spent a month 


in prison there in 2003 because of his activities. Since their arrival in Sweden, both the first and 


second applicants had been politically active, attending meetings of the Democratic Party of 


Iranian Kurdistan (KDPI) and featuring in news programs broadcast on satellite channels 


banned in Iran. The second applicant had started working regularly for a Kurdish television 


channel known to be critical of the Iranian regime. Their asylum requests were rejected by the 


Swedish migration board and courts, which found that while their story sounded credible, it 


was unlikely that the Iranian authorities would persecute them, given their low ranking as 


Kurdish-rights activists. 


Law – Article 3: The human-rights situation in Iran gave rise to grave concern. The information 


available from a number of international sources showed that the Iranian authorities 


frequently detained and ill-treated people who peacefully participated in opposition or 


human-rights activities in the country: anyone who demonstrated or in any way opposed the 


regime was at risk of being detained and ill-treated or tortured. However, the reports of 


serious human-rights violations in Iran were not of such a nature as to show, on their own, that 


there would be a violation of the Convention if the applicants were expelled to Iran. 


Turning to the applicants’ personal situation, the Court noted that the first applicant had 


sympathized with the KDPI only at a low political level in Iran and that a considerable time had 


elapsed since his arrest in 2003. He had been able to continue his work and life as normal after 


his time in prison and there was no indication of any further attention from the Iranian 


authorities. These circumstances were not by themselves sufficient to find that the applicants 


would be at risk of proscribed treatment if expelled. However, the applicants had been 


involved in extensive and genuine political and human-rights activities and incidents since their 


arrival in Sweden, having appeared on several internet sites and television broadcasts and 







played leading roles in raising human-rights issues in Iran and criticising the regime. The 


second applicant had been the international spokesperson of a European committee 


campaigning on behalf of Kurdish prisoners and human rights in Iran. These activities placed 


the applicants at risk as the information before the Court confirmed that the Iranian 


authorities monitored internet communications and regime critics both within and outside Iran 


and screened returning nationals. In this context, the first applicant’s arrest in 2003 and 


background as a musician and prominent athlete also increased the risk of his being identified. 


Additionally, the applicants had allegedly left Iran illegally and did not have valid exit 


documentation. Lastly, the fact that the applicants were of Kurdish and Persian origin, 


culturally active and well-educated, were also potential risk factors. There were thus 


substantial grounds for believing that the applicants would be exposed to a real risk of ill-


treatment if they were deported to Iran. 


Conclusion: deportation would constitute a violation (unanimously). 
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TEDH, R.C. v. Suécia, n.º 41827/07, de 09-03-2010 


Temas abordados: Art. 3.º da CEDH, expulsão, proibição de tortura, proibição de tratamentos 


desumanos e degradantes, atividade política, Irão, momento relevante para a avaliação do 


risco de perseguição, prova, ónus. 


 


Sumário legal:  


Article 3 


Expulsion 


Proposed deportation to Iran of a person who had been ill-treated in detention for criticising 


the Iranian Government: deportation would constitute a violation 


Facts – The applicant is an Iranian national who arrived to Sweden in 2003 and requested 


asylum. He submitted that he had taken part in a demonstration criticising the Iranian 


Government in 2001, following which he had been arrested, tortured and kept in detention for 


almost two years, before managing to escape and illegally leave Iran. During his detention, he 


had not been officially charged or tried before the Iranian courts, although some sort of 


religious trial by a revolutionary court had taken place, in which he had been brought before a 


priest, who had decided on his continued imprisonment. The applicant also produced a 


medical certificate dated 2005 which confirmed that injuries on his body could well have 


originated from torture. The Swedish authorities doubted the applicant’s story pointing out 


that he had never been a member of a political party or of a movement critical of the regime, 


nor had he been a leading figure in the 2001 demonstration. Moreover, they refused to accept 


the medical report as proof that the applicant had actually been tortured. His asylum 


application was therefore rejected. At the request of the European Court, in 2008 the 


applicant submitted a forensic medical report, whose findings strongly indicated that he had 


been tortured. 


Law – Article 3: Even though there were uncertain aspects to the applicant’s story, his account 


had in principle been consistent throughout the proceedings and there were no reasons to 


doubt his overall credibility. It was corroborated by the medical certificate dating from 2005. If 


the Swedish authorities had had any doubts about that evidence, they should have arranged 


for an expert report. The forensic medical request that had been submitted at the Court’s 


request had also concluded that the applicant’s injuries strongly indicated that he had been a 


victim of torture. Further, from the information available on the situation in Iran, it was clear 


that anyone who demonstrated or in any way opposed the regime risked being detained and 


tortured. It was therefore irrelevant whether or not the applicant had assisted in the 


organization of the said demonstration. In view of the foregoing, the Court found that the 







applicant had substantiated his claim that he had been detained and tortured by the Iranian 


authorities. According to the information available from independent international sources, 


Iranians returning to their home country who were unable to prove that they had left legally 


were particularly likely to attract the authorities’ attention. The applicant – who claimed to 


have left Iran illegally, a fact that had not been disputed by the Government – consequently 


ran a high risk of being detained and ill-treated on account of his past activities if he was 


returned to Iran. 


Conclusion: deportation to Iran would constitute violation (six votes to one). 
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TEDH, Salah Sheekh v. Holanda, n.º 1948/04, de 11-01-2007 


Temas abordados: Arts. 3.º, 13.º, 29.º, 35.º e 37.º da CEDH, expulsão, proibição da tortura, 


proibição de tratamentos desumanos e degradantes, Somália, grupo minoritário, áreas 


seguras, violência generalizada, direito ao recurso 


 


Sumário legal: 


 Article 3 


Degrading treatment 


Inhuman treatment 


Proposed deportation of asylum seeker to “relatively safe area” of Somalia: expulsion would 


violate Article 3 


Article 13 


Effective remedy 


Application for a stay of execution of a deportation order: no violation 


Article 37 


Temporary arrangements for asylum seeker insufficient to “resolve matter”: no reason to 


strike out 


Facts: The applicant, a Somali national born in 1986, left Somalia on a false passport in May 


2003 and asked for asylum on arriving at Amsterdam Schiphol Airport. He explained that his 


family, who were members of the minority Ashraf population group, had left Mogadishu in 


1991 because of the civil war and taken refuge in a village 25 kilometres away, where they had 


been robbed of their remaining possessions. The village was controlled by the Agbal clan, 


whose armed militia persecuted the applicant and his family and three other Ashraf families, 


knowing that they had no means of protection. In various incidents ranging over several years 


the militia had killed his father and brother, violently assaulted him and his brothers and twice 


abducted and raped his sister. His request for asylum was refused in June 2003, as the Minister 


for Immigration and Integration considered, inter alia, that he did not qualify for refugee 


status, there being no evidence that he had made himself known as an opponent to the (local) 


regime, was a member or sympathiser of a political party or movement or had ever been 


arrested or detained. The Minister found that the applicant's problems were not the result of 


major, systematic acts of discrimination, but a consequence of the general unstable situation 


in which criminal gangs frequently, but arbitrarily, intimidated and threatened people. There 


was, therefore, no real risk of his being subjected to treatment proscribed by Article 3 upon his 


return to Somalia and arrangements could be made for him to settle in one of the areas which 


the Netherlands authorities classified as “relatively safe”. An appeal by the applicant to a 







regional court was dismissed. After being informed that he was to be issued with a European 


Union travel document and deported to one of the “relatively safe areas”, the applicant lodged 


an objection with the Minister and requested the regional court to stay his deportation 


pending the hearing of the objection. He argued, inter alia, that, as a member of a minority 


unable to obtain protection from one of the ruling clans, even if he went to one of the 


“relatively safe areas” he would be forced to live in a camp for internally displaced persons 


where conditions were appalling. The applicant's objection to the Minister's decision and his 


request for a stay were dismissed. However, in the interim the Netherlands authorities 


cancelled the arrangements for the applicant's expulsion and released him from detention 


after receiving an indication under Rule 39 from the Court. The applicant was subsequently 


permitted to apply for a residence permit under temporary arrangements that had been 


adopted in the interim by the Minister for certain categories of asylum seeker from Somalia. 


He was granted asylum in March 2006. 


Law: Article 37 (1) (c) – While the applicant was in no danger of immediate expulsion, the 


Court nevertheless found that the temporary arrangements that had been put in place for 


certain categories of asylum seeker from Somalia did not constitute a solution of the matter, 


as the authorities had unambiguously stated that these would be reviewed once the Court had 


decided the merits of the cases concerning Somali nationals in which it had indicated an 


interim measure. Continuing with the examination of the application thus appeared to be the 


most efficient way of proceeding, especially bearing in mind that if the application was struck 


out and the arrangements were then withdrawn, the applicant would in all probability seek 


the restoration of his application to the list: no reason to strike out. 


Article 3 – The Court noted that it was not the Government's intention to expel the applicant 


to areas in Somalia other than those they considered “relatively safe”. Although such areas 


were generally more stable and peaceful than those in other parts of the country, there was a 


marked difference between the position of individuals who originated from those areas and 


had clan and/or family there and individuals from elsewhere in Somalia who did not have such 


links. It was most unlikely that the applicant, who fell into the latter category, would be able to 


obtain clan protection in one of the “relatively safe” areas. The chances were, therefore, that 


he would end up in a settlement for internally displaced persons, whose occupants were 


marginalized, isolated and vulnerable to crime. However, irrespective of whether the applicant 


would be exposed to a real risk of proscribed treatment within those areas, his expulsion was 


in any event precluded by Article 3, as the guarantees that had to be in place as a precondition 


for relying on an internal flight alternative – the person to be expelled had to be able to travel 


to the area concerned, gain admittance and be able to settle there – were missing. The 







authorities in the “relatively safe areas” had informed the respondent Government that they 


were opposed to the forced deportation of various classes of refugee and did not accept the 


EU travel document. Thus, even if the Government succeeded in removing the applicant to 


one of the “relatively safe” areas, this by no means constituted a guarantee that, once there, 


he would be allowed to stay, and in the absence of monitoring, the Government would have 


no way of verifying whether he had succeeded in gaining entry. Consequently, there was a real 


danger of his being removed, or of having no alternative but to go to areas of the country 


which both the Government and the UNHCR considered unsafe. As to whether the applicant 


would run a real risk of being exposed to proscribed treatment if he ended up outside one of 


the “relatively safe areas”, the treatment to which he alleged he had been subjected prior to 


leaving Somalia could be classified as inhuman within the meaning of Article 3 and the 


vulnerability of the minority group to which he belonged to human rights abuses was well-


documented. The respondent Government's assertion that the problems experienced by the 


applicant were a consequence of a general unstable situation in which criminal gangs 


frequently, but arbitrarily, intimidated and threatened people was insufficient to remove the 


treatment meted out to the applicant from the scope of Article 3, as that provision could thus 


also apply in situations where the danger emanated from persons who were not public officials 


The relevant factor was whether the applicant would be able to obtain protection against and 


seek redress for the acts perpetrated against him and the Court considered that he would not. 


Given that there had been no significant improvement in the situation in Somalia, there was no 


indication that the applicant would find himself in a significantly different situation from the 


one he had fled. Nor had the treatment been meted out arbitrarily: the applicant and his 


family had been specifically targeted because they belonged to a minority and were known to 


have no means of protection. The applicant could not be required to establish that further 


special distinguishing features, concerning him personally, existed in order to show that he 


was, and continued to be, personally at risk. While a mere possibility of ill-treatment was 


insufficient to give rise to a breach of Article 3, the Court considered that there was a 


foreseeable risk in the applicant's case. 


Conclusion: expulsion would violate Article 3 (unanimously). 


Article 13 – The applicant had applied to a regional court for a stay of expulsion pending a 


decision on his objection, but it had ruled that his expulsion would not violate Article 3. 


Bearing in mind that the word “remedy” within the meaning of Article 13 did not mean a 


remedy that was bound to succeed, and that the compatibility of the scheduled removal with 


Article 3 had been examined, the applicant had been provided with an effective remedy as 


regards the manner in which his expulsion was to be carried out. 







Conclusion: no violation (unanimously). 


For further details, see Press Release no. 18. 
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TEDH, Saadi v. Itália, n.º 37201/06, de 28-02-2008 


Temas abordados: Art. 3.º da CEDH, extradição, proibição de tortura, proibição de 


tratamentos desumanos e degradantes, terrorismo, vida privada e familiar 


 


Sumário legal:  


Article 3 


Expulsion 


Risk of ill-treatment in case of deportation to Tunisia of a terrorist who had been tried in 


absentia: deportation would constitute a violation 


Facts: The applicant is a Tunisian national. In 2001 he was issued with an Italian residence 


permit. In 2002 he was arrested and placed in pre-trial detention on suspicion of international 


terrorism. In 2005 he was sentenced by an assize court in Italy to imprisonment for criminal 


conspiracy, forgery and receiving stolen goods. On the date the Grand Chamber’s judgment 


was adopted an appeal was pending in the Italian courts. Also in 2005 a military court in Tunis 


sentenced the applicant in his absence to 20 years’ imprisonment for membership of a 


terrorist organization acting abroad in peacetime and for incitement to terrorism. In August 


2006 he was released from prison, having served his sentence in Italy. However, the Minister 


of the Interior ordered him to be deported to Tunisia under the legislation on combating 


international terrorism. The applicant’s request for political asylum was rejected. Under Rule 


39 of the Rules of Court (interim measures), the Court asked the Italian Government to stay his 


expulsion until further notice. 


Law: The Court could not underestimate the danger of terrorism and the considerable 


difficulties States were facing in protecting their communities from terrorist violence. 


However, it was not possible to weigh the risk that a person might be subjected to ill-


treatment against his dangerousness to the community if he was not sent back. The prospect 


that he might pose a serious threat to the community did not diminish in any way the risk that 


he might suffer harm if deported. For that reason it would be incorrect to require a higher 


standard of proof where the person was considered to represent a serious danger to the 


community or even a threat to national security, since such an approach was incompatible 


with the absolute nature of Article 3. It amounted to asserting that, in the absence of evidence 


meeting a higher standard, protection of national security justified accepting more readily a 


risk of ill-treatment for the individual. The Court reaffirmed that for a forcible expulsion to be 


in breach of the Convention it was necessary – and sufficient – for substantial grounds to have 


been shown for believing that there was a risk that the applicant would be subjected to ill-


treatment in the receiving country. The Court referred to reports by Amnesty International and 







Human Rights Watch which described a disturbing situation in Tunisia and which were 


corroborated by a report from the US State Department. These reports mentioned numerous 


and regular cases of torture inflicted on persons accused of terrorism. The practices reported – 


said to be often inflicted on persons in police custody – included hanging from the ceiling, 


threats of rape, administration of electric shocks, immersion of the head in water, beatings 


and cigarette burns. It was reported that allegations of torture and ill-treatment were not 


investigated by the competent Tunisian authorities and that the latter regularly used 


confessions obtained under duress to secure convictions. The Court did not doubt the 


reliability of those reports and noted that the Italian Government had not adduced any 


evidence capable of rebutting such assertions. Given the applicant’s conviction of terrorism 


related offences in Tunisia, there were substantial grounds for believing that there was a real 


risk that he would be subjected to treatment contrary to Article 3 if he were to be deported to 


Tunisia. Furthermore, the Tunisian authorities had not provided the diplomatic assurances 


requested by the Italian Government. The existence of domestic laws guaranteeing prisoners’ 


rights and accession to relevant international treaties, referred to in the notes verbales from 


the Tunisian Ministry of Foreign Affairs, were not sufficient to ensure adequate protection 


against the risk of ill-treatment where, as in the applicant’s case, reliable sources had reported 


practices manifestly contrary to the principles of the Convention. Furthermore, even if the 


Tunisian authorities had given the diplomatic assurances, that would not have absolved the 


Court from the obligation to examine whether such assurances provided a sufficient guarantee 


that the applicant would be protected against the risk of treatment. 


Conclusion: violation, if the decision to deport the applicant to Tunisia were to be enforced 


(unanimously). 


Article 41 – The finding of a violation constituted in itself sufficient just satisfaction for the 


non-pecuniary damage sustained. 
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TEDH, Sharifi and Others v. Italy and Greece, n.º 16643/09 de 21-10-2014 


Temas abordados: Arts. 3.º, 13.º, 35.º, da CEDH e 4.º do Protocolo 4, garantias 


procedimentais, proibição de expulsões coletivas, procedimento individualizado, direito de 


recurso. 


 


Sumário legal:  


Article 4 of Protocol No. 4 


Prohibition of collective expulsion of aliens 


Indiscriminate collective expulsions to Greece: violation 


Facts – The four applicants stated that on various dates in 2007 and 2008 they had entered 


Greek territory from Afghanistan. After illegally boarding vessels for Italy, they had arrived 


between January 2008 and February 2009 in the port of Ancona, where the border police had 


intercepted them and immediately deported them back to Greece. According to the 


applicants, this practice of immediate return had already been followed for several months by 


the Italian authorities. Neither Italy nor Greece had authorized them to apply for asylum. 


In respect of Greece, they complained of the difficulties encountered in the procedures for 


obtaining asylum. 


In respect of Italy, the applicants alleged that they had been unable to contact lawyers or 


interpreters. They had been given no information about their rights. Equally, they had been 


given no “official, written and translated” document concerning their return. They alleged that 


the Italian border police had immediately taken them back to the ships from which they had 


just disembarked. 


Law – Compliance with Article 4 of Protocol No. 4 by Italy: It followed from the Government’s 


observations that, in order for the applicants to have their case examined and decided by the 


Dublin Unit within the Ministry of the Interior, they had to have expressed, during the 


identification process, a wish to benefit from asylum or another form of international 


protection. Consequently, a lack of essential information in a comprehensible language during 


the identification process in the port of Ancona would deprive intercepted immigrants of any 


possibility of claiming asylum in Italy. The participation of officials from the Italian Council for 


Refugees and of an interpreter during the identification process had therefore been crucial. 


However, even in the case of the sole applicant whose name appeared in the register of the 


Italian immigration authorities, there was nothing in the case file to confirm their involvement. 


In any event, the case file contained no request for readmission sent to the Greek authorities 


in application of Article 5 of the 1999 bilateral agreement between Italy and Greece on 


readmission and of the protocol on its execution. This finding seemed to corroborate the fears 







of the Special Rapporteur of the United Nations Human Rights Council, to the effect that 


readmission to Greece as practiced in the Italian ports of the Adriatic Sea was frequently in 


breach of the scope of the 1999 bilateral agreement and the procedures laid down in it. 


Equally, the concerns expressed by the Commissioner for Human Rights of the Council of 


Europe with regard to what he described as “automatic returns” from Italy to Greece could not 


be overlooked. In sum, the fact that the border police in the ports of the Adriatic Sea carried 


out immediate returns, with no safeguards for the persons concerned, seemed to be 


confirmed. 


In those circumstances, the measures to which the applicants had been subjected in the port 


of Ancona amounted to collective and indiscriminate expulsions. 


Conclusion: violation (unanimously). 


The Court also held, unanimously, that there had been a violation by Greece of Article 13 in 


conjunction with Article 3 of the Convention, and a violation by Italy of Article 3, of Article 13 


taken together with Article 3 of the Convention and of Article 4 of Protocol No. 4. 


Article 41: claim made out of time in respect of Italy; no claim made against Greece 
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TEDH, Shamayev e outros v. Geórgia and Rússia, n.º 36378/02, de 12-04-2005 


Temas abordados: Arts. 2.º, 3.º, 5.º, 6.º, 13.º, 32.º, 34.º, 35.º e 38.º da CEDH, garantias 


efetivas, expulsão, extradição, pena de morte no país de origem, violência generalizada, direito 


a proteção, direito à vida, proibição de tortura, proibição de tratamentos desumanos e 


degradantes, direito ao recurso, prova, ónus de prova 


 


Sumário legal:  


Article 3 


Inhuman treatment 


Physical and psychological suffering as a result of the manner in which extradition orders were 


enforced: violation 


Extradition 


Extradition of Chechen origin persons to Russia and alleged risk of ill-treatment as a result 


thereof: no violation 


Extradition 


Alleged risk of ill-treatment if an extradition order adopted two years before was to be 


enforced: violation in event of enforcement 


Article 5 


Article 5-2 


Information on reasons for arrest 


Extradition of persons who were not informed that they would be subject to this measure: 


violation 


Article 5-4 


Take proceedings 


Extradition of persons who were not informed that they would be subject to this measure: 


violation 


Article 34 


Hinder the exercise of the right of petition 


Extradition despite provisional indication by the Court under Rule 39 to suspend extradition: 


violation 


 Hinder the exercise of the right of petition 


Hindering of the effective exercise of the right of petition as a result of State’s attitude: 


violation 


Article 38 


Article 38-1-a 







Examination of the case 


Obstacles by the State to the carrying out of a fact-finding mission by the Court: failure to fulfil 


obligations 


Facts: The applicants were arrested in Georgia in August 2002 and charged, inter alia, with 


crossing the border illegally; they were placed in pre-trial detention. They were prosecuted in 


Russia for various offences, one of which was subject to the death penalty. The Russian 


authorities applied for their extradition. Since Georgian criminal law prohibited extradition of 


an individual to a country where he or she would be liable to the death penalty, the Georgian 


public prosecution service sought guarantees on this matter. They were assured that the 


applicants would not be sentenced to death in Russia, given the moratorium on capital 


punishment in force in Russia for the previous six years and a judgment by the Constitutional 


Court prohibiting courts from imposing such a sentence, and would not be tortured or ill-


treated. In October 2002 the Georgian authorities agreed to the extradition of five applicants. 


Special troops used force to remove eleven prisoners from their cell with a view to extraditing 


four of them, in circumstances which were the subject of different accounts before the Court; 


the prisoners had previously been invited by prison wardens to leave the cell peacefully. Five 


applicants were handed over to the Russian authorities on 4 October 2002, in spite of the 


Court’s indication under Rule 39 of the Rules of Court that the authorities should provisionally 


refrain from extraditing the persons concerned. In Russia the extradited applicants were held 


incommunicado. The Court obtained guarantees from the Russian Government in favour of the 


applicants and an undertaking that it would have unimpeded access to them through 


correspondence and in the event of an on-site visit. The interim measure that had been 


indicated to Georgia was consequently lifted. In application of Rule 39, the Court indicated to 


the Russian Government that the extradited prisoners’ lawyers should be allowed to meet 


them in prison with a view to preparing a hearing before the Court. The Russian Government 


did not comply with this interim measure and challenged the validity of the lawyers’ powers to 


represent the applicants. The extradition of the other applicants, agreed to by the Georgian 


authorities in November 2002, was suspended or cancelled by the courts. Two applicants were 


arrested by the Russian authorities in February 2004 after disappearing in Tbilisi. The Court 


decided to carry out a fact-finding visit to Georgia and Russia. Given the unresponsive attitude 


of the Russian authorities, only the Georgian part of the visit was carried out.  


Law: Preliminary objections (dismissal) – The Russian Government argued that it was 


impossible to examine the case on the merits, called for the proceedings to be cancelled and 


challenged the extradited applicants’ application to the Court. As to the applicants’ correct 


representation before the Court, which was also challenged by the Russian Government, while 







it was true that the extradited applicants had not themselves signed documents granting 


power of attorney to the representatives before the Court, this was explained by the situation 


(extradition under extremely urgent procedure with no possible access to the prisoners) and 


could not therefore be held against them; the applicants had subsequently claimed to approve 


of their representatives’ actions before the Court or had not opposed or challenged them, and 


the Russian Government had removed any possibility of objective verification of their 


submission by failing to comply with the Court’s interim measure, intended to remove any 


doubts in this respect and to enable the applicants to be heard. 


Alleged risks of being sentenced to death penalty and of ill-treatment following extradition to 


Russia: Before taking a decision on the extradition request, the Georgian authorities sought 


assurances from the Russian authorities with the aim of ensuring that the applicants would be 


protected against those risks. The extradition requests were granted on the strength of explicit 


guarantees provided by the Russian Procurator General in respect of each of the applicants 


and there was nothing to cause the Georgian authorities to doubt their credibility. The 


Georgian authorities had only agreed to the extradition of those applicants whose identity 


could be established and who allegedly held Russian passports at the time of their arrest, and 


the applicants had not been sentenced to the death penalty in Russia. The photographs of the 


extradited applicants and their cells, the video recording made in prison and the various 


medical certificates submitted by the Russian Government did not indicate that the extradited 


applicants had been subjected to treatment contrary to Article 3 after their extradition; the 


two applicants who had been in written contact with the Court had not made such complaints. 


Admittedly, the majority of the applicants had been unable to inform either the Court or their 


representatives about their situation in Russia following extradition. Their representatives had 


argued that violence was practiced against persons of Chechen origin, but had merely referred 


to the general context of the armed conflict in Chechnya. The evidence submitted by them did 


not establish that the extradited applicants’ personal situations could have exposed them to 


risks contrary to Article 3. The possibility that the applicants could have been at risk of ill-


treatment was not to be ruled out, although they had submitted no evidence of antecedents 


to that effect, but the mere possibility of ill-treatment did not in itself entail a violation of 


Article 3, especially as the Georgian authorities had obtained guarantees to that effect from 


their Russian counterparts. In short, the facts of the case did not make it possible to assert 


“beyond reasonable doubt” that there were substantial grounds at the time when the 


Georgian authorities took their decision for believing that extradition would expose the 


applicants to a genuine and personal risk of “inhuman” or “degrading” treatment. 







Conclusion: no violation of Article 3 by Georgia as regards the five extradited applicants 


(unanimously). 


Article 3 – The Court examined the case of the applicant in relation to whom an extradition 


order had been signed in November 2002 and suspended following an appeal; that order was 


subject to enforcement at the close of pending proceedings. In the light of events subsequent 


to November 2002, set out in documentary material which the Court had obtained of its own 


motion, the Court considered that the assessments on which the decision had been taken to 


extradite that applicant no longer sufficed, at the date on which it examined the case, to 


exclude all risk of ill-treatment prohibited by the Convention. 


Conclusion: there would be a violation by Georgia of Article 3 if the decision to extradite Mr 


Gelogayev to Russia, dated November 2002, were to be enforced (six votes to one). 


Article 2 – There was nothing to justify the assertion that, at the time when the Georgian 


authorities took the decision to extradite, there were serious and well-founded reasons to 


believe that extradition would expose the applicants to a real risk of extrajudicial execution. 


Conclusion: no violation by Georgia in respect of the five extradited applicants (unanimously). 


Use of physical force when removing applicants from the cell with a view to extradition:The 


applicants had resisted removal from their cell and had armed themselves, among other items, 


with bricks and metal objects. The involvement of about fifteen members of the special forces, 


armed with truncheons, could therefore reasonably have been considered necessary to ensure 


safety and prevent disorder. However, the authorities’ attitude and the way in which they had 


managed the extradition enforcement procedure had incited the applicants to resist. Firstly, 


the applicants had not been officially informed of their extradition, and had only learnt via the 


media that the extradition of some of them was imminent; secondly, the prison wardens had 


used deception by giving fictitious reasons for requiring them to leave the cell. Finally, the 


applicants, who had legitimate grounds to fear ill-treatment and danger to their lives and had 


been left in ignorance as to the names of those who would be extradited, found themselves 


ensnared by the authorities, who had thus placed them before a fait accompli. In such 


circumstances, the use of physical force could not be regarded as justified by the prisoners’ 


conduct. Having regard to the lack of procedural guarantees, the ignorance in which the 


applicants were kept with regard to their fate, and the distress and uncertainty to which they 


were exposed without good reason, the manner in which the Georgian authorities had 


proceeded to enforce the extradition decisions raised in itself a problem under Article 3. In 


addition to this mental suffering, the injuries inflicted on certain applicants by the special 


forces were serious and there had been no medical examination and treatment in good time. 


That suffering was such as to amount to inhuman treatment. 







Conclusion: violation of Article 3 by Georgia in respect of the eleven applicants (six votes to 


one). 


Articles 5 § 2 and 5 § 4 – The Georgian authorities had not informed the applicants that they 


were being held pending extradition and the applicants’ lawyers had not had access to the 


extradition files, in violation of Article 5 § 2. The same fact had deprived of all substance the 


applicants’ right to appeal against their detention in the context of extradition proceedings, as 


set out in Article 5 § 4. 


Conclusion: violations by Georgia in respect of all the applicants (unanimously). 


Article 5 § 1– The Court held, unanimously, that this Article had not been violated by Georgia. 


Article 13 taken together with Articles 2 and 3 – The applicants extradited in October 2002 and 


their lawyers had not been informed of the extradition orders made against them, and the 


relevant authorities had unjustifiably hindered the exercise of the right to seek a remedy that 


should, in theory, have been available to them. 


Conclusion: violation by Georgia in respect of five applicants (six votes to one). 


Article 34 (Georgia) – After their extradition, the applicants were held incommunicado. The 


Russian authorities had not permitted the applicants’ representatives before the Court to visit 


them, in spite of the Court’s explicit indication of its intention in that connection, and the 


Court had been unable to carry out its fact-finding visit to Russia in order to question them. On 


the sole basis of a few written communications with the extradited applicants, the Court had 


not been in a position to complete its examination of the merits of their complaints against 


Russia. The gathering of evidence had thus been frustrated. The difficulties faced by those 


applicants after their extradition had seriously hindered the effective exercise of their right to 


appeal as guaranteed under Article 34. In failing to comply with the indication to suspend the 


extradition, given by the Court under Rule 39 of its Rules of Court, Georgia had failed to 


discharge its obligations. 


Conclusion: violation by Georgia in respect of four applicants (six votes to one). 


The extradited applicants alleged a violation of Article 3 and Article 6 § 1 and  § 3 in respect of 


Russia, where they had been held in isolation and without contact with their representatives. 


The Court had been unable to establish the facts in Russia despite the fact-finding visit that it 


had decided to carry out in application of Article 38 § 1(a), and the materials which had been 


submitted to it by the parties did not enable it to decide on the opposing statements made by 


the parties with regard to Russia’s alleged violation of Article 3 and Article 6 § 1 and § 3. 


Accordingly, it examined whether, by making it impossible for the Court it to carry out those 


tasks, Russia had fallen short of its obligations under Articles 34 and 38 § 1(a). 







Article 38 § 1 – By refusing to allow the Court’s delegates access to the applicants held in 


Russia, on the principal ground that their case was pending before the domestic courts, and by 


raising obstacles to the Court’s fact-finding mission, the Russian Government had unacceptably 


hindered the establishment of part of the facts in the case and had therefore failed to 


discharge their obligations under Article 38 § 1(a) of the Convention. 


Conclusion: failure by Russia to discharge its obligations (unanimously). 


Article 34 (Russia) – The Russian Government had failed to honour the commitments they had 


given to the Court in November 2002 with regard to access to those applicants who were being 


held incommunicado and, despite the Court’s requests to that effect, the applicants’ 


representatives had never had access to them. The written communications with the 


extradited applicants had been insufficient to ensure effective examination of an appreciable 


portion of their application and the Russian Government had on several occasions expressed 


doubt as to their intention to apply to the Court. The Court itself had sent letters to the 


extradited applicants, but the result gave rise to serious doubt as to the extradited applicants’ 


freedom to correspond with the Court and to put forward their complaints in greater detail. 


Furthermore, the Court had been unable to question in Russia the applicants who had 


disappeared a few days before the arrival of the Court’s delegation in Tbilisi and who were 


arrested three days later by the Russian authorities. The measures taken by the Russian 


Government had hindered those applicants’ effective exercise of the right to apply to the 


Court. 


Conclusion: violation by Russia in respect of seven applicants (six votes to one). 


Article 41 – The Court made awards for non-pecuniary damage and for costs and expenses.  


In addition, Russia was to repay the costs incurred by the Court on account of the cancellation 


of the fact-finding visit, since the cancellation was attributable to it. 
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TEDH, Slivenko v. Letónia [GC], n.º 48321/99, de 09-10-2003 


Temas abordados: Arts. 5.º, 8.º, 34.º e 37.º da CEDH, vida privada e familiar, discriminação, 


detenção, expulsão, proporcionalidade, título de residência 


 


Sumário legal:  


Article 8 


Article 8-1 


Respect for private life 


Expulsion of family of former Soviet military officer following agreed withdrawal of Soviet 


troops: violation 


Article 5 


Article 5-1-f 


Expulsion 


Lawfulness of detention with a view to deportation: no violation 


Facts: The applicants are a mother and daughter of Russian origin. The first applicant, whose 


father was an officer in the army of the Soviet Union, moved to Latvia with her parents when 


she was one month old. She married another Soviet officer in 1980 and the second applicant 


was born in 1981. After Latvia gained its independence, the applicants were entered on the 


register of Latvian residents as “ex-USSR citizens”. In 1994 the first applicant’s husband, who 


had been discharged from the army during that year (the Russian Federation having assumed 


jurisdiction over the former Soviet armed forces in January 1992), applied for a temporary 


residence permit on the basis of his marriage to a permanent resident. His application was 


refused on the ground that he was required to leave Latvia in accordance with the treaty of 


April 1994 on the withdrawal of Russian troops. As a result, the registration of the applicants 


was annulled. The deportation of all three family members was ordered in August 1996 and 


the first applicant’s husband subsequently moved to Russia. The applicants, however, brought 


a court action challenging their removal from Latvia. They were successful at first and second 


instance but the Supreme Court quashed these decisions and remitted the case to the 


Regional Court, which then found that the first applicant’s husband was required to leave and 


that the decision to annul the applicants’ registration was lawful. This decision was upheld by 


the Supreme Court. In October 1998 the applicants were arrested and detained in a centre for 


illegal immigrants. They were released the following day on the order of the Director of the 


Citizenship and Migration Authority, on the ground that their arrest was “premature”, since an 


appeal had been lodged with the authority. However, they were later ordered to leave the 


country and in March 1999 the second applicant was again detained for 30 hours. Both 







applicants subsequently moved to Russia and adopted Russian citizenship. The first applicant’s 


parents, who she maintains are seriously ill, remained in Latvia. 


Law: Article 8 – The applicants were removed from the country where they had developed, 


uninterruptedly since birth, the network of personal, social and economic relations that make 


up the private life of a human being. Furthermore, they lost the flat in which they had lived. In 


these circumstances, their removal constituted an interference with respect for their private 


life and home. In contrast, the impugned measures did not have the effect of breaking up the 


family, since the deportation concerned all three members and there is no right under the 


Convention to choose in which country to continue or re-establish family life. Moreover, there 


was no “family life” with the first applicant’s parents, who were adults not belonging to the 


core family and who had not been shown to be dependent on the applicants’ family. 


Nonetheless, the impact of the impugned measures on family life was a relevant factor in the 


assessment under Article 8 and the link with the first applicant’s parents was to be taken into 


account in the context of private life. 


As to the legal basis for the applicants’ deportation, the Government’s contention that the first 


applicant had submitted false information when requesting registration had to be disregarded, 


since it had not been shown that the Latvian courts had relied on that ground as justifying 


deportation. The principal ground relied on by the Government was that the applicants’ 


removal was required by the treaty on the withdrawal of Russian troops. While that treaty was 


not yet in force when the applicants were registered as “ex-USSR citizens”, the relevant 


provisions of domestic law could later be legitimately intepreted and applied in the light of the 


treaty, a legal instrument accessible to the applicants. In addition, the applicants must have 


been able to foresee to a reasonable degree, at least with legal advice, that they would be 


regarded as covered by the treaty. In any event, the decisions of the courts did not appear 


arbitrary. The applicants’ removal could accordingly be considered to have been “in 


accordance with the law”. 


Taking into account the wider context of the constitutional and international law 


arrangements made after Latvia regained independence, from which the measures taken in 


respect of the applicants could not be dissociated, the Court accepted that the treaty and 


implementing measures had sought to protect the interests of national security and thus 


pursued a legitimate aim. 


As to the necessity of the interference, the fact that the treaty provided for the withdrawal of 


all Russian military officers, including those who had been discharged prior to its entry into 


force, and obliged their families to leave the country, was not in itself objectionable under the 


Convention. Indeed, it could be said that the arrangement respected family life in that it did 







not interfere with the family unit. In so far as the withdrawal interfered with private life and 


home, the interference would not normally appear disproportionate, having regard to the 


conditions of service of military officers; in particular, the withdrawal of active servicemen and 


their families could be treated as akin to a transfer in the course of normal service. Moreover, 


the continued presence of active servicemen of a foreign army might be seen as incompatible 


with the sovereignty of an independent State and a threat to national security. The public 


interest in the removal of them and their families would therefore normally outweigh the 


individual’s interest in staying. However, it could not be excluded that specific circumstances 


might render removal measures unjustified under the Convention. In particular, the 


justification did not apply to the same extent to retired officers and their families and, while 


their inclusion in the treaty did not as such appear objectionable, the interests of national 


security carried less weight in respect of them. In the present case, the fact that the first 


applicant’s husband had already retired by the time of the proceedings concerning the legality 


of the applicants’ stay in Latvia had made no difference to the determination of their status, 


yet it appeared from information provided by the Government about treatment of certain 


hardship cases that the authorities considered that they had some latitude which allowed 


them to ensure respect for private and family life and home. Such derogation, which was not 


limited to Latvian citizens, was decided on a case-by-case basis and it did not seem that the 


authorities had examined whether each person presented a specific danger to national 


security or public order, the public interest having been perceived rather in abstract terms. A 


scheme for withdrawal of foreign troops and their families based on a general finding that 


their removal is necessary for national security cannot as such be deemed contrary to Article 8, 


but implementation of such a scheme without any possibility of taking into account individual 


circumstances is not compatible with that provision. In the present case, although the 


applicants were not of Latvian origin and lived in Latvia in connection with the service of 


members of their family in the Soviet army, they had developed personal, social and economic 


ties there unrelated to their status and it had not been shown that their level of fluency in 


Latvian was insufficient for them to pursue normal life there. They were therefore sufficiently 


integrated into Latvian society at the relevant time. Finally, they could not be regarded as 


endangering national security by reason of belonging to the family of the first applicant’s 


father, a former Soviet officer who had retired in 1986, had remained in the country and was 


not himself deemed to present any such danger. In all the circumstances, the applicants’ 


removal could not be regarded as having been necessary in a democratic society. 


Conclusion: violation (11 votes to 6) 







Article 14 in conjunction with Article 8 – It was unnecessary to rule on this complaint. 


Conclusion:  not necessary to examine (11 votes to 6). 


Article 5 § 1 (f) – It was not disputed that the applicants’ detention was ordered in the context 


of deportation proceedings against them which were pending on the relevant dates. 


Moreover, it could not be said that those proceedings were not pursued with due diligence. As 


to whether the detention was “lawful” and “in accordance with a procedure prescribed by 


law”, although the immigration authority considered that the applicants’ arrest was 


premature, the existence of flaws in a detention order does not necessarily render the 


detention unlawful, in particular if, as in the present case, a putative error is immediately 


detected and redressed by release. Moreover, the immigration authority’s view may not have 


been correct, since the deportation order had already become final and it was apparent that 


no further remedies were available. In that respect, it was significant that the immigration 


authority did not act on the “appeal”. Neither of the arrest warrants lacked a statutory basis in 


domestic law and there was no evidence that the police had acted in bad faith or arbitrarily. 


Consequently, the detention was in accordance with Article 5 § (f). 


Conclusion: no violation (16 votes to 1). 


Article 5 § 4 – The applicants had been released speedily before any judicial review of the 


lawfulness of their detention could take place and Article 5 § 4 does not deal with remedies 


which may serve to review the lawfulness of detention which has already ended. It was 


therefore unnecessary to examine the merits of the applicants’ complaint. 


Conclusion: not necessary to examine (unanimously). 


Article 41 – The Court awarded each of the applicants 10,000 euros in respect of non-


pecuniary damage. 
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TEDH, Singh v. Bélgica, n.º 33210/11, de 02-10-2012 


Temas abordados: Arts. 3.º, 13.º e 35.º da CEDH, expulsão, proibição de tortura, Afeganistão, 


minoria Sikh, direito ao recurso, prova, ónus. 


 


Sumário legal: 


Article 13 


Effective remedy 


Rejection of documentary evidence submitted by asylum seekers without any prior verification 


of its authenticity: violation 


Facts – The applicants and their three children were Afghan nationals living in Belgium. They 


arrived in Belgium in March 2011 on a flight from Moscow. As they did not have the legally 


required documents, they were refused entry and the Aliens Office issued directions for their 


removal on 19 March 2011. The applicants, at the same time, applied for asylum. They told the 


Belgian authorities that they were Afghan nationals, members of the Sikh minority, and that 


they had fled Afghanistan for India in 1992 because of the civil war and the attacks and 


kidnappings endured by the Sikh and Hindu communities there at that time. They had later 


taken refuge in Moscow. In 2009 the applicants had apparently returned to Kabul, but had not 


felt safe there and had fled to Belgium. On 13 April 2011 the Office of the Commissioner 


General for Refugees and Stateless Persons (“CGRA”) rejected their applications on the 


grounds that they had not provided evidence of their Afghan nationality. The applicants 


appealed against those decisions and produced new documents in evidence. On 24 May 2011 


the Aliens Disputes Board (“CCE”) dismissed the applicants’ appeals and clearly confirmed the 


CGRA’s reasoning, agreeing with it that the applicants had been unable to prove their Afghan 


nationality or the veracity of the protection granted to them by the United Nations High 


Commissioner for Refugees (UNHCR). Once the asylum procedure had been closed, the 


removal decision by the Aliens Office dated 19 March 2011 became enforceable. On 30 May 


2011 the applicants applied to the European Court for an interim measure, under Rule 39 of 


the Rules of Court, to have their removal to Russia suspended, and their request was granted 


for the duration of the proceedings before it. The applicants were thus given leave to remain in 


Belgium and were released from the transit zone, as the removal order was no longer 


immediately enforceable. On 22 June 2011 they lodged an administrative appeal on points of 


law before the Conseil d’Etat, but it was dismissed on 8 July 2011. 


Law – Article 13 in conjunction with Article 3: The risk of the applicants’ removal to Russia had 


been suspended with the implementation by the Belgian Government of the interim measure 


indicated on 30 May 2011. However, the applicants’ status had not changed since there was 







still a removal order against them and they were obliged to leave Belgium. The applicants’ fear 


that the Russian authorities might then send them back to their State of origin was not 


manifestly ill-founded. As regards their fears about treatment in Afghanistan, the applicants 


had arrived at the Belgian border with identity documents and copies of pages from two 


Afghan passports and copies of UNHCR attestations had subsequently been produced. In 


addition there were a number of reports about discrimination and violence against the Sikh 


minority in Afghanistan. In the light of that material, the allegations of the applicants, who, in 


filing an asylum application, had referred to the asylum authorities their fears about a return 


to Afghanistan, called for a detailed examination by the Belgian authorities and they should 


have been able to defend their allegations before those authorities in accordance with the 


requirements of Article 13. Neither the CGRA nor the CCE had sought to ascertain, even 


incidentally, whether the applicants faced risks within the meaning of Article 3. Such an 


examination had been overshadowed at the CGRA level by an examination of the applicants’ 


credibility and by the doubts as to the sincerity of their statements. No additional enquiries 


had been made in order, for example, to authenticate the identity documents presented by 


the applicants, a step which would have enabled the risks in Afghanistan to be verified or ruled 


out with greater certainty. The CCE had not made up for that omission even though the 


applicants had presented to it documents capable of dispelling the doubts expressed by the 


CGRA as to their identities and previous movements, namely e-mails from a UNHCR official in 


New Delhi that had been sent through the intermediary of the Belgian Committee for Aid to 


Refugees, the UNHCR’s partner in Belgium, subsequent to the CGRA’s decision. Attached to 


these e-mails were statements from the UNHCR certifying that the applicants had been 


registered as refugees under the supervision of the UNHCR and confirming the dates declared 


by the applicants, thus supporting the story they had given when questioned by the Aliens 


Office. The CCE had given no weight to the documents on the grounds that they were easy to 


falsify and the applicants were not able to supply the originals. The question raised by the 


applicants, as to whether by doing so the CCE had hidden behind a strict interpretation of the 


rules on the filing of new documents, went beyond the Court’s subsidiary remit. It sufficed, 


however, for the Court to note that the only important question in its view, namely whether 


the documents supported the allegations of the risks in Afghanistan, had not given rise to any 


investigation, whereas enquiries could have been made, for example, at the offices of the 


UNHCR in New Delhi, as the UNHCR itself had recommended. In view of the weight attached to 


Article 3 and the irreversible nature of the potential harm if the risk of ill-treatment 


materialized, it had been for the domestic authorities to carry out an examination for the 


purpose of confirming the belief, however legitimate it might have been, that the application 







for protection was ill-founded, regardless of the scope of the supervisory authority’s remit. The 


approach actually taken, consisting of dismissing those documents, despite their relevance for 


the protection request, finding them to have no probative value and without verifying their 


authenticity as they could easily have done by contacting the UNHCR, had been at odds with 


the close and rigorous scrutiny that could have been expected of the domestic authorities 


under Article 13, and had failed to ensure effective protection against treatment in breach of 


Article 3. Accordingly, the domestic authorities had not examined, in accordance with the 


requirements of Article 13, the merits of the applicants’ arguable complaints under Article 3. 


Conclusion: violation (unanimously). 


Article 41: finding of a violation constituted sufficient just satisfaction in respect of any non-


pecuniary damage. 
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TEDH, TI v. Reino Unido, n.º 43844/99, 07-03-2000 


Temas abordados: Arts. 3.º e 29.º da CEDH, detenção, expulsão, proibição de tratamentos 


desumanos e degradantes, doença 


 


Sumário legal:  


Article 3 


Expulsion 


Proposed removal of HIV patient to her country of origin, where her access to appropriate 


medical treatment was uncertain: deportation would not constitute a violation 


Facts: The applicant, N., a Ugandan national, had entered the United Kingdom in 1998 under 


an assumed name and applied for asylum. In the ensuing months she was diagnosed as having 


two AIDS defining illnesses and a high level of immunosuppression. She was treated with 


antiretroviral drugs and her condition began to stabilise. In 2001 the Secretary of State refused 


her asylum claim on credibility grounds and also rejected a claim that her expulsion would 


constitute inhuman treatment under Article 3 of the Convention. Although the applicant 


successfully appealed to an adjudicator on the Article 3 point, that decision was overturned by 


the Immigration Appeal Tribunal, which found that medical treatment was available in Uganda 


even though it fell below the level of medical provision in the United Kingdom. The applicant’s 


appeals to the Court of Appeal and the House of Lords were dismissed. At the date of the 


Grand Chamber’s judgment, the applicant’s condition was stable, she was fit to travel and was 


expected to remain fit as long as she continued to receive the basic treatment she needed. The 


evidence before the national courts indicated, however, that if she were to be deprived of the 


medication she had been receiving in the United Kingdom her condition would rapidly 


deteriorate and she would suffer ill-heath, discomfort, pain and death within a few years. 


According to information collated by the World Health Organisation, antiretroviral medication 


was available in Uganda, although, through a lack of resources, it was received by only half of 


those in need. The applicant claimed that she would be unable to afford the treatment and 


that it would not be available to her in the rural area from which she came. It appeared that 


she had family members in Uganda, although she claimed that they would not be willing or 


able to care for her if she were seriously ill. 


Law: Article 3 – The Court summarised the principles applicable to the expulsion of the 


seriously ill: Aliens subject to expulsion could not in principle claim any entitlement to remain 


in the territory of a Contracting State in order to continue to benefit from medical, social or 


other forms of assistance and services provided there. The fact that the applicant’s 


circumstances, including her or his life expectancy, would be significantly reduced if he or she 







were to be removed was not sufficient in itself to give rise to a breach of Article 3. The decision 


to remove an alien suffering from a serious mental or physical illness to a country where the 


facilities for the treatment of that illness were inferior to those available in the Contracting 


State might raise an issue under Article 3, but only in a very exceptional case, where the 


humanitarian grounds against the removal were compelling, as in D. v. the United Kingdom 


(Reports of Judgments and Decisions 1997-III – applicant critically ill and close to death, with 


no guarantees of any nursing or medical care in his country of origin or family there willing or 


able to provide even a basic level of food, shelter or social support). Article 3 did not place an 


obligation on Contracting States to alleviate disparities between the levels of treatment 


available in different countries through the provision of free and unlimited health care to all 


aliens without a right to stay within their jurisdiction. Finally, these principles had to apply to 


the expulsion of any person afflicted with any serious, naturally occurring physical or mental 


illness which might cause suffering, pain and reduced life expectancy and require specialised 


medical treatment which might not be so readily available in the applicant’s country of origin 


or which might be available only at substantial cost. 


In the applicant’s case, her claim was based solely on her serious medical condition and the 


lack of sufficient treatment available in her home country. The fact that the United Kingdom 


had provided her with medical and social assistance at public expense while her asylum 


application and claims under the Convention were being determined did not in itself entail a 


duty on its part to continue to provide for her. Although her quality of life and life expectancy 


would be affected if she were returned to Uganda, she was not critically ill. The rapidity of the 


deterioration she would suffer and the extent to which she would be able to obtain access to 


medical treatment, support and care, including help from relatives, involved a certain degree 


of speculation, particularly in view of the constantly evolving situation as regards the 


treatment of HIV and AIDS worldwide. Her case did not, therefore, disclose “very exceptional 


circumstances”. 


Conclusion: no violation (fourteen votes to three). 
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TEDH, Sufi e Elmi v. Reino Unido, n.º 8319/07 , de 28-06-2011 


Temas abordados: Art. 3.º da CEDH, expulsão, detenção, proibição de tratamentos desumanos 


e degradantes, doença, prova 


 


Sumário legal:  


Article 3 


Expulsion 


Orders for deportation to Somalia: deportation would constitute a violation 


Facts– Both applicants were Somali nationals. Mr Sufi (the first applicant) arrived in the United 


Kingdom in 2003 and claimed asylum on the ground that he was a member of a minority clan 


which was persecuted by militia who had killed his father and sister and seriously injured him. 


His application was refused and his appeal dismissed on the grounds that his account was not 


credible. In 2008 he was diagnosed as suffering from post traumatic stress disorder. Mr Elmi 


(the second applicant) is a member of the majority Isaaq clan. He arrived in the United 


Kingdom in 1988 and was granted leave to remain as a refugee. Following convictions for a 


number of serious criminal offences both applicants were issued with deportation orders. They 


appealed unsuccessfully. 


Somalia is comprised of three autonomous areas: the self-declared Republic of Somaliland in 


the north west, the state of Puntland in the north east, and the remaining southern and 


central regions. Somali society has traditionally been characterised by membership of clan 


families. The country has been without a functioning central government since 1991 and is 


beset by lawlessness, civil conflict and clan warfare. Although the Transitional Federal 


Government was established in October 2004 and is recognised by the United Nations, it 


currently controls only a small section of Mogadishu and is dependent on African Union troops 


for its survival. A group known as al-Shabaab, which began as part of the armed wing of the 


Union of Islamic Courts, has emerged as the most powerful and effective armed faction on the 


ground, especially in southern Somalia and has steadily been moving forces up towards the 


capital, Mogadishu. 


In their applications to the European Court, the applicants complained that they would be at 


risk of ill-treatment if they were deported to Somalia. 


Law– Article 3: The sole question in an expulsion case was whether, in all the circumstances of 


the case, substantial grounds had been shown for believing that the applicant would, if 


returned, face a real risk of treatment contrary to Article 3*.1 If the existence of such a risk 


was established, the applicant’s removal would necessarily breach Article 3, regardless of 


whether the risk emanated from a general situation of violence, a personal characteristic of 







the applicant, or a combination of the two. However, not every situation of general violence 


would give rise to such a risk. On the contrary, a general situation of violence would only be of 


sufficient intensity to create such a risk “in the most extreme cases”. The following criteria** 


were relevant (but not exhaustive) for the purposes of identifying a conflict’s level of intensity: 


whether the parties to the conflict were either employing methods and tactics of warfare 


which increased the risk of civilian casualties or directly targeting civilians; whether the use of 


such methods and/or tactics was widespread among the parties to the conflict; whether the 


fighting was localised or widespread; and finally, the number of civilians killed, injured and 


displaced as a result of the fighting. 


Turning to the situation in Somalia, Mogadishu, the proposed point of return, was subjected to 


indiscriminate bombardments and military offensives, and unpredictable and widespread 


violence. It had substantial numbers of civilian casualties and displaced persons. While a well-


connected individual might be able to obtain protection there, only connections at the highest 


level would be able to assure such protection and anyone who had not been in Somalia for 


some time was unlikely to have such connections. In conclusion, the violence was of such a 


level of intensity that anyone in the city, except possibly those who were exceptionally well-


connected to “powerful actors”, would be at real risk of proscribed treatment. 


As to the possibility of relocating to a safer region, Article 3 did not preclude the Contracting 


States from placing reliance on the internal flight alternative provided that the returnee could 


travel to, gain admittance to and settle in the area in question without being exposed to a real 


risk of ill-treatment. The Court was prepared to accept that it might be possible for returnees 


to travel from Mogadishu International Airport to another part of southern and central 


Somalia. However, returnees with no recent experience of living in Somalia would be at real 


risk of ill-treatment if their home area was in – or if they was required to travel through – an 


area controlled by al-Shabaab, as they would not be familiar with the strict Islamic codes 


imposed there and could therefore be subjected to punishments such as stoning, amputation, 


flogging and corporal punishment. 


It was reasonably likely that returnees who either had no close family connections or could not 


safely travel to an area where they had such connections would have to seek refuge in an 


Internally Displaced Persons (IDP) or refugee camp. The Court therefore had to consider the 


conditions in these camps, which had been described as dire. In that connection, it indicated 


that where a crisis was predominantly due to the direct and indirect actions of parties to a 


conflict – as opposed to poverty or to the State’s lack of resources to deal with a naturally 


occurring phenomenon, such as a drought – the preferred approach for assessing whether dire 


humanitarian conditions had reached the Article 3 threshold was that adopted in M.S.S. v. 







Belgium and Greece***, which required the Court to have regard to an applicant’s ability to 


cater for his most basic needs, such as food, hygiene and shelter, his vulnerability to ill-


treatment and the prospect of his situation improving within a reasonable time frame. 


Conditions in the main centres – the Afgooye Corridor in Somalia and the Dadaab camps in 


Kenya – were sufficiently dire to amount to treatment reaching the Article 3 threshold. IDPs in 


the Afgooye Corridor had very limited access to food and water, and shelter appeared to be an 


emerging problem as landlords sought to exploit their predicament for profit. Although 


humanitarian assistance was available in the Dadaab camps, due to extreme overcrowding, 


access to shelter, water and sanitation facilities was extremely limited. The inhabitants of both 


camps were vulnerable to violent crime, exploitation, abuse and forcible recruitment and had 


very little prospect of their situation improving within a reasonable time frame. Moreover, the 


refugees living in – or, indeed, trying to get to – the Dadaab camps were also at real risk of 


refoulement by the Kenyan authorities. 


As regards the applicants’ personal circumstances, the first applicant would be at real risk of ill-


treatment if he were to remain in Mogadishu. Since his only close family connections were in a 


town under the control of al-Shabaab and as he had arrived in the United Kingdom in 2003, 


when he was only sixteen years old, there was also a real risk of ill-treatment by al-Shabaab if 


he attempted to relocate there. Consequently, it was likely that he would find himself in an IDP 


or refugee camp where conditions were sufficiently dire to reach the Article 3 threshold and 


the first applicant would be particularly vulnerable on account of his psychiatric illness. 


The second applicant would be at real risk of ill-treatment if he were to remain in Mogadishu. 


Although it was accepted that he was a member of the majority Isaaq clan, the Court did not 


consider this to be evidence of connections powerful enough to protect him. There was no 


evidence that he had any close family connections in southern and central Somalia and, in any 


case, he had arrived in the United Kingdom in 1988, when he was nineteen years old, and had 


had no experience of living under al-Shabaab’s repressive regime. He would therefore be at 


real risk if he were to seek refuge in an area under al-Shabaab’s control. Likewise, if he were to 


seek refuge in the IDP or refugee camps. Lastly, the fact that he had been issued with removal 


directions to Mogadishu rather than to Hargeisa appeared to contradict the Government’s 


assertion that he would be admitted to Somaliland. 


Conclusion: deportation would constitute a violation (unanimously). 


Article 41: No claim made in respect of damage. 


* See NA. v. the United Kingdom, no. 25904/07, 17 July 2008, Information Note no. 110. 


** Criteria identified by the United Kingdom Asylum and Immigration Tribunal in the case of 


AM and AM (armed conflict: risk categories) Somalia CG [2008] UKAIT 00091. 







*** M.S.S. v. Belgium and Greece [GC], no. 30696/09, 21 January 2011, Information Note no. 


137. 
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TEDH, Tatar v. Suíça, n.º 65692/12, de 14-04-2015 


Temas abordados: Arts. 2.º e 3.º da CEDH, direito à vida, expulsão, proibição da tortura 


Sumário legal: colocar em link interno 


Article 3 


Expulsion 


Proposed removal of a mentally-ill person at risk of blood feud and of torture by national 


authorities in country of destination: expulsion would not constitute a violation 


Article 2 


Expulsion 


Proposed removal of a mentally-ill person at risk of severe self-harm: expulsion would not 


constitute a violation 


Facts – In 1994 the applicant and two of his sons were granted refugee status in Switzerland 


due to their political involvement in the Turkish Communist Party (TCP). His wife and other 


children followed them to Switzerland. In 2001 the applicant killed his wife and was sentenced 


to eight years’ imprisonment. During the proceedings he was diagnosed with schizophrenia. In 


March 2009 the Federal Office revoked his asylum status because of his conviction. Owing to 


his mental state he was ordered to stay in a psychiatric care facility for three years. Expert 


reports had indicated that he would remain unable to live on his own. In June 2010 the 


Migration Office revoked his residence permit and ordered him to leave Switzerland. The 


applicant appealed claiming that he was still protected by the principle of non-refoulement. He 


also alleged that his expulsion would lead to a deterioration of his mental health endangering 


his life and that he would be at risk of torture and ill-treatment by his wife’s family and the 


Turkish authorities. Although the applicant’s probation regarding his criminal conviction was 


prolonged until July 2016, the order to leave the country still remained in force without a date 


of removal. 


Law – Articles 2 and 3: The Court had to determine whether there was a real risk that the 


expulsion would be contrary to the standards of Articles 2 and 3. The alleged lack of 


possibilities for the applicant’s medical treatment in Turkey was refuted by information 


provided by the respondent Government. Although not necessarily available in his hometown, 


care was available in bigger cities in Turkey. The respondent Government had stated that the 


applicant’s fitness to travel would be checked before his departure and the Turkish authorities 


informed of the medical treatment required. 


Whilst noting the seriousness of the applicant’s medical condition and the risk of relapse, the 


Court did not find compelling humanitarian grounds against his removal. Unlike the position in 


D. v. the United Kingdom, the applicant did not have a terminal illness without prospects of 







medical care or family support upon removal. He had failed to substantiate his fear of being 


exposed to a blood feud throughout the entire country. The Court considered it to be possible 


for him to find a place to live outside his hometown taking into account that family members 


would be able to assist him. With regard to his former membership in the TCP, the applicant 


did not dispute that he had not been politically active for more than 20 years and that 


members of his family who resided in Switzerland had travelled to Turkey without any 


difficulties. In the Court’s view, he had not sufficiently substantiated his fears that there 


remained against him a personal threat contrary to Articles 2 or 3. No substantial grounds had 


been shown for believing that the applicant ‘s medical condition, the threat of blood feud or 


his political past would amount to a real risk of him being subjected to treatment contrary to 


Articles 2 or 3. 


Conclusion: expulsion would not constitute a violation (six votes to one). 


(See also D. v. the United Kingdom, 30240/96, 2 May 1997; Bensaid v. the United Kingdom, 


44599/98, 6 February 2001, Information Note 27; and Aswat v. the United Kingdom, 17299/12, 


16 April 2013, Information Note 162; see, more generally, the Factsheets on Expulsions and 


extraditions and on Mental health) 
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TEDH, Tarakhel v. Suíça [GC], n.º 29217/12, de 04-11-2014 


Temas abordados: Arts. 3.º e 35.º da CEDH, asilo, expulsão, transferência, procedimentos de 


Dublin, garantias, famílias com filhos menores requerentes de asilo 


 


Sumário legal:  


Article 3 


Expulsion 


Proposed removal of Afghan asylum-seeker family to Italy under Dublin II Regulation: 


expulsion would constitute a violation 


Facts – The applicants, a married couple and their six minor children, are Afghan nationals who 


live in Switzerland. The couple and their five oldest children landed on the Italian coast in July 


2011 and were immediately subjected to the EURODAC identification procedure (taking of 


photographs and fingerprints). The applicants subsequently travelled to Austria and, later, to 


Switzerland, where they applied for asylum. However, their application was refused on the 


grounds that, under the European Union Dublin II Regulation, it should be dealt with by the 


Italian authorities. The Swiss authorities therefore ordered the applicants’ removal to Italy. The 


appeals lodged by the applicants against that measure were dismissed. In their application to 


the European Court, the applicants contended that their deportation from Switzerland to Italy 


would be in breach of their rights under Article 3 of the Convention. 


Law – Article 3: In the present case the Court had to ascertain whether, in view of the overall 


situation with regard to the reception arrangements for asylum seekers in Italy and the 


applicants’ specific situation, substantial grounds had been shown for believing that the 


applicants would be at risk of treatment contrary to Article 3 if they were returned to Italy. The 


Court considered it necessary to follow an approach similar to that which it had adopted in its 


judgment in M.S.S. v. Belgium and Greece, in which it had examined the applicant’s individual 


situation in the light of the overall situation prevailing in Greece at the relevant time. 


(a) Overall situation with regard to the reception arrangements for asylum seekers in Italy – In 


its decision in the case of Mohammed Hussein and Others v. the Netherlands and Italy, the 


Court had observed that the Recommendations of the Office of the United Nations High 


Commissioner for Refugees (UNHCR) and the report of the Commissioner for Human Rights, 


both published in 2012, referred to a number of failings relating, in particular, to the slowness 


of the identification procedure, the inadequate capacity of the reception facilities and the 


living conditions in the available facilities. 


(b) Capacity of the reception facilities for asylum seekers – The number of places reportedly 


fell far short of what was needed. Hence, without entering into the debate as to the accuracy 







of the available figures, the Court noted the glaring discrepancy between the number of 


asylum applications made in the first six months of 2013 (14,184) and the number of places 


available in the refugee reception facilities belonging to the SPRAR network (9,630 places). 


(c) Living conditions in the available facilities – While it had observed a degree of deterioration 


in reception conditions, and a problem of overcrowding in the reception centres for asylum 


seekers (CARAs), UNHCR had not referred to situations of widespread violence or insalubrious 


conditions, and had even welcomed the efforts undertaken by the Italian authorities to 


improve reception conditions for asylum seekers. The Human Rights Commissioner, in his 2012 


report, had also noted the existence of problems in “some of the reception facilities”. Lastly, at 


the hearing of 12 February 2014 the Italian Government had confirmed that violent incidents 


had occurred in the CARA shortly before the applicants’ arrival but had denied that the families 


of asylum seekers were systematically separated, stating that this occurred only in a few cases 


and for very short periods, notably during the identification procedures. 


Hence, the current situation in Italy could in no way be compared to the situation in Greece at 


the time of the M.S.S. judgment, cited above, where the Court had noted in particular that 


there were fewer than 1,000 places in reception centres to accommodate tens of thousands of 


asylum seekers and that the conditions of the most extreme poverty described by the 


applicant existed on a large scale. 


While the structure and overall situation of the reception arrangements in Italy could not 


therefore in themselves act as a bar to all removals of asylum seekers to that country, the data 


and information set out above nevertheless raised serious doubts as to the current capacities 


of the system. Accordingly, the possibility that a significant number of asylum seekers might be 


left without accommodation or accommodated in overcrowded facilities without any privacy, 


or even in insalubrious or violent conditions, could not be dismissed as unfounded. 


(d) The applicants’ individual situation – Just as the overall situation of asylum seekers in Italy 


was not comparable to that of asylum seekers in Greece as analysed in the M.S.S. judgment, 


the specific situation of the applicants in the present case was different from that of the 


applicant in M.S.S. Whereas the former had been taken charge of immediately by the Italian 


authorities, the latter had first been placed in detention and then left to fend for himself, 


without any means of subsistence. 


In the present case, in view of the current situation regarding the reception system in Italy, the 


possibility that a significant number of asylum seekers removed to that country might be left 


without accommodation or accommodated in overcrowded facilities without any privacy, or 


even in insalubrious or violent conditions, was not unfounded. It was therefore incumbent on 


the Swiss authorities to obtain assurances from their Italian counterparts that on their arrival 







in Italy the applicants would be received in facilities and in conditions adapted to the age of 


the children, and that the family would be kept together. 


According to the Italian Government, families with children were regarded as a particularly 


vulnerable category and were normally taken charge of within the SPRAR network. This system 


apparently guaranteed them accommodation, food, health care, Italian classes, referral to 


social services, legal advice, vocational training, apprenticeships and help in finding their own 


accommodation. However, in their written and oral observations the Italian Government had 


not provided any further details on the specific conditions in which the authorities would take 


charge of the applicants. 


It was true that at the hearing of 12 February 2014 the Swiss Government had stated that the 


Federal Migration Office (FMO) had been informed by the Italian authorities that, if the 


applicants were returned to Italy, they would be accommodated in one of the facilities funded 


by the European Refugee Fund (ERF). Nevertheless, in the absence of detailed and reliable 


information concerning the specific facility, the physical reception conditions and the 


preservation of the family unit, the Swiss authorities did not possess sufficient assurances that, 


if returned to Italy, the applicants would be taken charge of in a manner adapted to the age of 


the children. 


It followed that, were the applicants to be returned to Italy without the Swiss authorities 


having first obtained individual guarantees from the Italian authorities that the applicants 


would be taken charge of in a manner adapted to the age of the children and that the family 


would be kept together, there would be a violation of Article 3 of the Convention. 


Conclusion: the applicants’ removal would constitute a violation (fourteen votes to three). 


Article 41: Finding that the applicants’ removal would constitute a violation was sufficient just 


satisfaction in respect of any non-pecuniary damage. 


(See M.S.S. v. Belgium and Greece [GC], 30696/09, 21 January 2011, Information Note 137; 


and Mohammed Hussein and Others v. the Netherlands and Italy (dec.), 27725/10, 2 April 


2013, Information Note 162; see also the Factsheet on “Dublin” cases) 
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TEDH, Trabelsi v. Bélgica, n.º 140/10, de 04-09-2014 


Temas abordados: Arts. 3.º, 34.º e 35.º da CEDH, proibição de tratamentos desumanos, 


extradição, pena de prisão perpétua, Estados Unidos da América 


 


Sumário legal:  


Article 3 


Extradition 


Extradition to a non-Contracting State where applicant faces risk of irreducible life sentence if 


convicted: violation 


Article 34 


Hinder the exercise of the right of petition 


Extradition to United States despite real risk of irreducible life sentence without parole and in 


breach of interim measure ordered by European Court: violation 


Facts – The applicant, who holds Tunisian nationality, was extradited from Belgium to the 


United States, where he is to stand trial for offences of a terrorist nature. The Belgian 


authorities extradited him even though, under Rule 39 of the Rules of Court, the European 


Court had indicated that the Belgian State should not extradite the applicant to the US before 


the end of the proceedings before it. 


Law – Article 3: The applicant was extradited to the US, where he is under prosecution on 


charges linked to Al-Qaeda-inspired acts of terrorism for which he is subject to a maximum life 


prison sentence. This sentence is discretionary to the extent that the court may opt for a more 


lenient sentence, and decide to imprison him for a term of years. 


In line with the approach adopted in Babar Ahmad and Others*, and given the seriousness of 


the terrorist offences with which the applicant is charged and the fact that the sentence might 


not be imposed until after the court has taken into consideration all the mitigating and 


aggravating factors, the discretionary life sentence which might be imposed would not be 


completely disproportionate. 


Ever since Soering**, in cases of extradition the Court has had to assess the risk incurred by 


the applicant under Article 3 ex ante – that is to say, in the present case, before his possible 


conviction in the United States – rather than ex post facto. 


US legislation does not provide for parole in cases of life prison sentences, whether mandatory 


or discretionary, but there are several possible means of reducing such sentences. In any case, 


the explanations given by the US authorities on sentencing and their references to the 


applicable provisions of US legislation governing sentence reduction and Presidential pardons 


are very general and vague and can in no way be deemed sufficiently specific. Lastly, 







regardless of the assurances given, the life term to which the applicant might be sentenced 


cannot be regarded as reducible for the purposes of Article 3 of the Convention***. By 


exposing the applicant to the risk of treatment contrary to that provision, the Government had 


engaged the responsibility of the respondent State under the Convention. 


Conclusion: violation (unanimously). 


Article 34: None of the arguments put forward by the Belgian Government justified the non-


observance of the interim measure indicated by the Court. For example, the Belgian State 


should not have replaced the Court’s appraisal of the diplomatic assurances provided by the 


US authorities and of the merits of the application with its own in deciding to override the 


interim measure indicated. 


The effectiveness of the exercise of the right of application, which requires the Court to be 


able to examine the application in accordance with its usual procedure at all stages in the 


proceedings before it, has been undermined. The applicant, who is in solitary confinement in a 


US prison, has been deprived of direct contact with his representative before the Court. The 


Government’s actions have made it more difficult for the applicant to exercise his right of 


application, and the exercise of the rights secured under Article 34 of the Convention has 


consequently been hampered. Therefore, by deliberately failing to observe the interim 


measure indicated by the Court under Rule 39 of the Rules of Court, the respondent State has 


breached its obligations under Article 34 of the Convention. 


Conclusion: failure to comply with Article 34 (unanimously). 


Article 41: EUR 60,000 in respect of non-pecuniary damage; claim in respect of pecuniary 


damage dismissed. 
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TEDH, Tomasi v. França, n.º 12850/87, de 27-08-1992 


Temas abordados: Arts. 3.º, 5.º, 6.º, 34.º e 35.º da CEDH, detenção, proibição da tortura, 


proibição de tratamentos desumanos e degradantes, custódia policial, direito ao recurso 


 


Sumário legal:  


Article 34 


Victim 


Length of detention on remand, treatment suffered during police custody and length of 


proceedings instituted in respect of such treatment: absence of victim status; preliminary 


objection allowed 


[This summary is extracted from the Court’s official reports (Series A or Reports of Judgments 


and Decisions). Its formatting and structure may therefore differ from the Case-Law 


Information Note summaries.] 


I. ARTICLE 5 § 3 OF THE CONVENTION 


A. Government's preliminary objections 


Court had jurisdiction to examine them, although the Commission maintained the contrary in 


regard to the first objection. 


1. Failure to exhaust domestic remedies 


Compensation awarded by the Compensation Board at the Court of Cassation: right to secure 


ending of deprivation of liberty to be distinguished from right to receive compensation for 


such deprivation - Article 149 of the Code of Criminal Procedure makes the award of 


compensation subject to fulfillment of specific conditions not required under Article 5 § 3 of 


the Convention - applicant had lodged application with the Commission after four years in 


detention. 


Conclusion: dismissed (unanimously). 


2. Loss of status of victim 


Objection raised for the first time at the hearing, but memorial filed before the Compensation 


Board adopted its decision: not out of time, but open to the same objections as the plea that 


the applicant failed to exhaust domestic remedies. 


Conclusion: dismissed (unanimously). 


B. Merits of the complaint 


Period to be taken into consideration: five years and seven months. 


Reference to the principles laid down in the Court's case–law. 


1. Grounds for continuing the detention 



http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx%23%7B





(a) Seriousness of alleged offences: existence and persistence of serious indications of guilt 


constituted relevant factors, but could not alone justify such a long period of pre-trial 


detention.  


(b) Protection of public order: investigating judges and indictments divisions assessed need to 


continue deprivation of liberty from purely abstract point of view - however, attack in question 


was serious act of terrorism - risk of prejudice to public order at the beginning, but it must 


have disappeared after a certain time. 


(c) Risk of pressure being brought to bear on the witnesses and of collusion between the co-


accused: first risk existed from the outset, but gradually diminished, without, however, 


disappearing completely. 


(d) Danger of applicant's absconding: decisions of the judicial investigating authorities 


contained scarcely any reason capable of explaining why they considered risk of applicant's 


absconding to be decisive and why they did not seek to counter it by, for instance, requiring 


lodging of security and placing him under court supervision. 


(e) Recapitulation: some of the reasons for dismissing applications for release were both 


relevant and sufficient, but with the passing of time they became much less so. 


2. Conduct of the proceedings 


Evidence showed that in this case the courts did not act with necessary promptness - length of 


detention in question did not appear to be essentially attributable either to complexity of case 


or to applicant's conduct. 


Conclusion: violation (unanimously). 


 


II. ARTICLE 3 OF THE CONVENTION 


A. Government's preliminary objection (failure to exhaust domestic remedies) 


Action for damages in civil courts on basis of State's liability incurred through culpable conduct 


of its officials in performance of their duties: objection not raised before Commission, hence 


estoppel. 


Conclusion: dismissed (unanimously). 


B. Merits of the complaint 


1. Causal connection between treatment complained of and injuries noted 


Court based its view on several considerations: no one claimed that marks noted on applicant's 


body could have dated from a period prior to his being taken into custody or could have 


originated in an act carried out by applicant against himself or again as a result of an escape 


attempt - applicant had drawn attention to the marks on his body at his first appearance 


before investigating judge - four different doctors examined accused in days following the 







police custody and their certificates contained precise and concurring observations and 


indicated dates for occurrence of the injuries which corresponded to period spent in police 


custody. 


2. Gravity of treatment complained of 


Unnecessary to examine system of police custody in France and rules pertaining thereto, or, in 


this case, length and frequency of interrogations. 


Sufficient to observe that the medical certificates and reports, drawn up in total 


independence, attested to large number of blows inflicted on the applicant and their intensity: 


two elements serious enough to render such treatment inhuman and degrading.  Needs of 


inquiry and undeniable difficulties in fight against crime, particularly with regard to terrorism, 


cannot result in limits being placed on protection to be afforded to physical integrity of 


individuals. 


Conclusion: violation (unanimously). 


 


III. ARTICLE 6 § 1 OF THE CONVENTION 


A. Government's preliminary objection (failure to exhaust domestic remedies) 


Action for compensation pursuant to Article 781-1 of the Code of Judicial Organisation: 


submission out of time, because made at the hearing and not within the time-limits laid down 


in Rule 48 § 1 of the Rules of Court. 


Conclusion: dismissed (unanimously). 


B. Merits of the complaint 


1. Applicability of Article 6 § 1 


Right to compensation claimed by applicant depended on outcome of his complaint, lodged 


together with application to join the proceedings as a civil party, in other words on the 


conviction of the perpetrators of the alleged ill-treatment - was a civil right, notwithstanding 


the fact that criminal courts had jurisdiction. 


2. Compliance with Article 6 § 1 


(a) Period to be taken into consideration 


Starting–point: date on which complaint was filed. 


End: delivery of Court of Cassation's judgment. 


Total: over five years and ten months. 


(b) Reasonableness of the length of the proceedings 


Case was not particularly complex - applicant hardly contributed to delaying outcome of the 


proceedings - responsibility for the delays observed lay essentially with judicial authorities. 


Conclusion: violation (unanimously). 







IV. ARTICLE 50 OF THE CONVENTION 


A. Damage 


Undeniable non-pecuniary and pecuniary damage - various relevant considerations taken into 


account, including Compensation Board's decision - compensation awarded. 


B. Costs and expenses 


Costs incurred in national courts and before Convention organs - amount to be reimbursed 


assessed on equitable basis. 


Conclusion: respondent State to pay applicant specified sums (unanimously). 
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TEDH, Yoh-Ekale Mwanje v. Bélgica, n.º 10486/10, de 20-12-2011 


Temas abordados: Arts. 3.º, 5.º e 13.º da CEDH, expulsão, detenção, medidas alternativas, 


proibição de tratamentos desumanos e degradantes, doença. 


 


Sumário legal:  


Article 3 


Expulsion 


Threatened deportation of alien at advanced stage of HIV infection to country of origin without 


certainty that appropriate medical treatment was available: deportation would not constitute 


a violation 


Degrading treatment 


Inhuman treatment 


Delay in determining appropriate treatment for detainee at advanced stage of HIV infection: 


violation 


Article 5 


Article 5-1-f 


Expulsion 


Absence of link between detention of alien at advanced stage of HIV infection and the aim 


pursued by her deportation: violation 


Article 13 


Effective remedy 


Failure to carry out careful and rigorous examination of situation of alien at advanced stage of 


HIV infection when assessing risk of ill-treatment in country of origin: violation 


Facts – The applicant, a Cameroonian national, left Cameroon in 2002. In 2006 she began a 


relationship with a Dutch national living in Belgium. All their applications for permission to 


marry were refused. In September 2009 the Aliens Office issued a first order requiring the 


applicant to leave the country, on the grounds that she did not have valid papers for residence 


in Belgium and was in possession of a false passport. The applicant was placed in a closed 


centre for illegal immigrants pending the issuing of travel papers by the authorities in 


Cameroon with a view to her deportation. She informed her lawyer that she had been HIV-


positive since 2003 and that the infection was already at an advanced stage. On 16 October 


2009 she was released and ordered to leave the country by 21 October 2009. On 17 December 


the Aliens Office served her with a second order to leave the country and an order for her 


removal, accompanied by a decision to detain her in a designated place. The applicant was 


placed the same day in a closed centre with a view to her expulsion. On 23 December the 







Aliens Appeals Board rejected a request lodged by the applicant’s lawyer under the extremely 


urgent procedure for a stay of execution of the order to leave the country. Several applications 


for the applicant’s release lodged by her counsel were rejected and all the appeals were 


unsuccessful. On 16 February 2010 the Aliens Office decided to extend the applicant’s 


detention until 15 April 2010. On 22 February, having been informed that the applicant was 


due to be deported the following day, her lawyer requested the European Court to apply Rule 


39 of the Rules of Court with a view to having her deportation to Cameroon suspended. The 


Court granted the request the same day. The applicant was released on 9 April 2010. 


Law – Article 3 


(a) In the event of deportation to Cameroon – The applicant had been diagnosed as HIV-


positive in 2003. She had received treatment which she had subsequently discontinued. Having 


developed resistance to the medication, she now required a combination of two new types of 


medication, with which she had been treated since March 2010. The medication in question 


was apparently available in Cameroon, but was distributed to only 1.89% of the patients who 


needed it. Depriving the applicant of this new treatment would result in a deterioration of her 


health and place her survival in doubt in the short or medium term. Nevertheless, the Court 


had already held that such circumstances were not sufficient to amount to a violation of 


Article 3 (see N. v. the United Kingdom [GC], no. 26565/05, 27 May 2008, Information Note no. 


108). There had to be more compelling humanitarian considerations at stake (see D. v. the 


United Kingdom, no. 30240/96, 2 May 1997), relating chiefly to the health of the person 


concerned before the enforcement of the deportation order. In the instant case, it was 


apparent from a medical certificate issued in June 2010 that the applicant’s condition had 


stabilised under the effects of the new treatment. She was therefore not in a “critical state” 


and was fit to travel. Hence, there were no compelling humanitarian considerations at stake in 


the present case. 


Conclusion: Deportation would not constitute a violation (unanimously). 


(b) The applicant’s detention – The applicant, who was HIV-positive, had a serious and 


incurable disease. Her health had worsened and the infection had progressed while she was in 


detention. A number of medical certificates sent to the Aliens Office stating that the 


applicant’s survival was in doubt demonstrated that the Belgian authorities had indeed been 


informed during the applicant’s first period of detention that she was HIV-positive. However, 


she had not undergone an examination at the request of the Aliens Office until 9 February 


2010, when she was examined by hospital specialists, who had reportedly been shocked by the 


Belgian authorities’ lack of diligence. Furthermore, the treatment prescribed to the applicant 


on 26 February 2010 had not been administered until 1 March 2010. Accordingly, the 
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authorities had clearly not acted with the requisite diligence in failing to take at an earlier 


stage all the measures that could reasonably have been expected of them to protect the 


applicant’s health and prevent a worsening of her condition. That situation had impaired the 


applicant’s dignity and, combined with the distress caused by the prospect of being deported, 


had subjected her to particularly acute hardship causing suffering beyond that inevitably 


associated with detention and with her condition. It had therefore amounted to inhuman and 


degrading treatment. 


Conclusion: violation (unanimously). 


Article 13 in conjunction with Article 3: Although the Court had held that the applicant’s 


deportation to Cameroon would not amount to a violation of Article 3, that complaint had not 


been declared inadmissible and had been examined on the merits. The applicant had, prima 


facie, had an arguable claim and Article 13 was applicable in the instant case. 


The applicant complained that the Aliens Office had conducted the procedure for her 


deportation without knowing what kind of treatment she needed and, hence, without having 


assessed what medical treatment was actually possible in Cameroon and whether she would 


face a risk of treatment contrary to Article 3. This complaint raised in substance the question 


whether the applicant had had an effective remedy before the Belgian authorities enabling her 


to complain of the alleged risk of inhuman and degrading treatment in the event of her 


deportation to Cameroon. It therefore fell to be examined under Article 13 taken in 


conjunction with Article 3. The only consideration given to the possible risk had been in the 


context of the proceedings concerning the applicant’s request for leave to remain on medical 


grounds in accordance with the Aliens Act. The latter provided for the Aliens Office to consult a 


medical officer in order to determine whether the state of health of the person making the 


request was such as to entail a risk under Article 3 if no appropriate treatment were available 


in his or her country of origin. In the instant case the opinion issued by the medical officer on 


12 January 2010 refusing the applicant’s request for regularisation of her situation on medical 


grounds had listed various items of information and general considerations concerning the 


availability of the medication in Cameroon and the medical infrastructure for administering it. 


In the absence of a specific medical examination, the medical officer had not known what kind 


of treatment the applicant required. Hence, the information available to the medical service of 


the Aliens Office in making its decision had been limited. An examination to determine the 


appropriate treatment had not been carried out at the request of the Belgian authorities until 


9 February 2010 and the Aliens Office had not been informed of the results until 26 February 


2010. The Aliens Appeal Board, in examining an application to have the decision of the Aliens 


Office set aside, had subsequently held, on 19 April 2010, that the grounds for the Aliens 







Office’s decision had been correct in view of the information that had been available to it. 


Accordingly, the Belgian authorities had quite simply dispensed with a careful and thorough 


examination of the applicant’s individual situation before concluding that no risk would arise 


under Article 3 if she were deported to Cameroon and continuing with the deportation 


procedure ordered on 17 December 2009. The applicant had therefore not had an effective 


remedy. 


Conclusion: violation (unanimously). 


Article 5 § 1 (f): As the applicant had been subject to a deportation order when she was taken 


into detention, the case fell within the scope of the second limb of Article 5 § 1 (f). 


Both the applicant’s placement in detention on 17 December 2009 and the extension of her 


detention on 16 February 2010 had been ordered under the Aliens Act, according to which 


aliens who had been refused leave to remain in Belgium could be placed in detention for the 


time strictly necessary to enforce the deportation order, subject to a maximum two-month 


time-limit. The person’s detention could be extended provided that action had been 


undertaken to ensure his or her deportation and was being pursued with diligence, and that 


there was a still a realistic prospect that he or she would be deported within a reasonable 


time. The order extending the applicant’s detention had set 23 February 2010 as the date of 


her removal to Cameroon, but this had been prevented by the interim measure indicated by 


the Court on 22 February 2010. Ruling on the applicant’s release, the domestic courts had 


confirmed that her continuing detention was in accordance with the law and had held that the 


need to comply with the interim measure indicated by the Court did not mean that the 


authorities could not deport the applicant within the statutory time-limit while still taking 


account of the Court’s final decision. Although the Court agreed with this assessment in so far 


as the interim measure did not have an impact on the lawfulness of the detention as such, the 


latter could not be based on the likelihood of the Court’s delivering its ruling within the time-


limit laid down by the Belgian legislation. While acknowledging that the statutory time-limit 


had not been exceeded, the Court observed that the authorities had known the applicant’s 


exact identity, and that she had been living at a fixed address known to the authorities, had 


consistently appeared for her appointments with the Aliens Office and had taken several steps 


to try to regularise her situation. Against this background, the authorities had not considered a 


less drastic measure such as granting the applicant temporary leave to remain, in order to 


safeguard the public interest in her detention and at the same time avoid keeping her in 


detention for a further seven weeks although she was HIV-positive and her health had 


deteriorated in detention. In the circumstances, the Court did not perceive any link between 


the applicant’s detention and the Government’s aim of securing her removal from the country. 







Conclusion: violation (unanimously). 


Article 41: EUR 14,000 in respect of non-pecuniary damage. 
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TEDH, Vilvarajah e outros v. Reino Unido, ns.º 13447/87, 13448/87, 13165/87, de 30-10-1991 


Temas abordados: Arts. 3.º e 13.º da CEDH, expulsão, tratamentos desumanos e degradantes 


no país de destino, Sri Lanka, direito a recurso 


 


Sumário legal:  


Article 3 


Expulsion 


Decision to remove five Sri Lankan asylum seekers to Sri Lanka: no violation 


[This summary is extracted from the Court’s official reports (Series A or Reports of Judgments 


and Decisions). Its formatting and structure may therefore differ from the Case-Law 


Information Note summaries.] 


 


I. A RTICLE 3 OF THE CONVENTION 


A. Applicability of Article 3 in expulsion cases 


While the right to political asylum is not contained in the Convention or its Protocols, the 


decision by Contracting States to expel an asylum seeker may give rise to an issue under Article 


3 where substantial grounds have been shown for believing that he faces a real risk of being 


subjected to torture or to inhuman or degrading treatment or punishment. 


B. Application to particular circumstances 


1. General approach 


In determining whether substantial grounds have been shown for believing the existence of a 


risk of Article 3 treatment, the Court will assess the issue in the light of all the material placed 


before it or, if necessary, material obtained proprio motu. 


The risk must be assessed primarily with reference to those facts which were known or ought 


to have been known to the State at the time of the expulsion, although subsequent 


information may be of value in confirming or refuting the State's assessment. The Court's 


examination of the existence of the risk must be a rigorous one. 


2. Assessment in the present case 


Substantial grounds have not been established for believing that the applicants would be 


exposed to a real risk of being subjected to Article 3 treatment on their return to Sri Lanka in 


February 1988. By that time there was an improvement in the situation in the north and east 


of Sri Lanka. Moreover, under a UNHCR voluntary repatriation programme large numbers of 


Tamils were repatriated voluntarily to Sri Lanka. 


The evidence concerning the applicants' background and the general unsettled situation does 


not establish that their personal position was any worse than the generality of other Tamils or 







other young male Tamils who were returning to their country. A mere possibility of ill-


treatment in such circumstances is not in itself sufficient to give rise to a breach of Article 3. 


As regards the second, third and fourth applicants, there existed no special distinguishing 


features in their cases that could or ought to have enabled the Secretary of State to foresee 


that they would be ill-treated on their return. In addition, the removal of the fourth and fifth 


applicants did not expose them, by this fact alone, to a real risk of treatment beyond the 


threshold of Article 3. 


Conclusion: no breach (eight votes to one). 


 


II. ARTICLE 13 OF THE CONVENTION 


In the present case judicial review proceedings provided an effective degree of control over 


administrative decisions in asylum cases. The courts are able to review the Secretary of State's 


refusal to grant asylum with a view to determining whether it is tainted with illegality, 


irrationality or procedural impropriety. They have also stressed their special responsibility to 


subject such administrative decisions to the most anxious scrutiny, where an applicant's life or 


liberty may be at risk. 


Conclusion: no breach (seven votes to two). 
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TEDH, Aswat v. Reino Unido, n.º 17299/12, de 16-04-2013 


Temas abordados: Arts. 3.º e 39.º da CEDH, extradição, proibição de tortura, doença 


Sumário legal:  
 
Article 3 


Extradition 


Uncertainty over conditions of detention in the event of extradition to the United States of 


suspected terrorist suffering from serious mental disorder: extradition would constitute a 


violation 


Facts – In August 2005 the applicant was arrested in the United Kingdom on the basis of an 


arrest warrant following a request for his provisional arrest by the United States in connection 


with his indictment for conspiring to establish a jihad training camp. In March 2006 the 


Secretary of State ordered his extradition. In March 2008 the applicant was transferred to a 


high security psychiatric hospital because he met the criteria for detention under the United 


Kingdom’s mental health legislation. In November 2011 the First-Tier Tribunal Mental Health 


considered the applicant’s case and concluded that he was suffering from paranoid 


schizophrenia which made it appropriate for him to continue to be liable to detention in a 


medical hospital for his own health and safety. 


Law – Article 3: Whether or not the applicant’s extradition to the United States would breach 


Article 3 of the Convention very much depended upon the conditions in which he would be 


detained and the medical services available to him there. However, any assessment of those 


detention conditions was hindered by the fact that it could not be said with any certainty in 


which detention facility or facilities the applicant would be housed, either before or after trial. 


This was particularly the case with respect to the pre-trial period, about which very little 


information had been provided. The United States’ Department of Justice had given no 


indication of where the applicant would or could be held, although it had advised that if he 


consented to his medical records being provided to the United States’ authorities on 


extradition, they would be able to take his mental health concerns into account in deciding 


where to house him while on remand. It was also unclear how long the applicant might expect 


to remain on remand pending trial. If the applicant was extradited his representatives would 


be entitled to contend that he was not fit to stand trial in the United States on account of his 


mental disorder. A district judge would then have to assess his competency and, if the 


applicant was found to be competent, he would have a right of appeal to the Court of Appeals. 


There was no information before the Court concerning the potential length of a competency 


assessment or any subsequent appeals procedure, but it was reasonable to assume that the 







length of pre-trial detention might be prolonged if the applicant were to assert these rights. 


Finally, the Court noted with concern the complete absence of any information about the 


consequences for the applicant if the district judge were to find that he was not fit to stand 


trial. 


The Court accepted that if convicted the applicant would have access to medical facilities and, 


more importantly, mental health services, regardless of which institution he was detained in. 


Indeed, it recalled that in Babar Ahmad it had not been argued that psychiatric care in the 


United States’ federal prisons was substantially different from that available in the prison in 


which Mr Babar Ahmad was being held. However, the mental disorder suffered by the present 


applicant was of sufficient severity to have necessitated his transfer from ordinary prison to a 


high-security psychiatric hospital and the medical evidence clearly indicated that it continued 


to be appropriate for him to remain there “for his own health and safety”. Moreover, there 


was no guarantee that if tried and convicted he would not be detained in ADX Florence, where 


he would be exposed to a “highly restrictive” regime with long periods of social isolation. 


There was no evidence to indicate the length of time he would spend in ADX Florence. While 


the Court in Babar Ahmad had not accepted that the conditions in ADX Florence reached the 


Article 3 threshold for persons in good health or with less serious mental health problems, the 


applicant’s case could be distinguished on account of the severity of his mental condition. The 


applicant’s case could also be distinguished from that of Bensaid as he was facing not 


expulsion but extradition to a country where he had no ties, where he would be detained and 


where he would not have the support of family and friends. Therefore, in the light of the 


current medical evidence, there was a real risk that the applicant’s extradition to a different 


country and to a different, and potentially more hostile, prison environment would result in a 


significant deterioration in his mental and physical health and that such a deterioration would 


be capable of reaching the Article 3 threshold. 


Conclusion: extradition would constitute a violation (unanimously). 


Article 41: no claim made in respect of damage. 


(See Babar Ahmad and Others v. the United Kingdom, nos. 24027/07 et al., 10 April 2012, 


Information note no. 151; and Bensaid v. the United Kingdom, no. 44599/98, 6 February 2001, 


Information Note no. 27) 
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 TEDH, Amuur v. França, n.º 19776/92, de 25-06-1996 


Temas abordados: Art. 5.º da CEDH, detenção, garantias, zona de trânsito no aeroporto. 


Sumário Legal  


 


Article 5 


Article 5-1 


Deprivation of liberty 


Holding of asylum-seekers in the international zone of an airport: violation 


[This summary is extracted from the Court’s official reports (Series A or Reports of Judgments 


and Decisions). Its formatting and structure may therefore differ from the Case-Law 


Information Note summaries.] 


 


I. GOVERNMENT'S PRELIMINARY OBJECTION (LACK OF VICTIM STATUS) 


Somalis sent back to Syria before Créteil tribunal de grande instance ruled their confinement in 


airport's transit zone unlawful - almost impossible for applicants to apply to court earlier 


because not assisted by lawyer - prospects for bringing an action for compensation unrealistic. 


Conclusion: objection rejected (unanimously). 


 


II. ARTICLE 5 § 1 OF THE CONVENTION 


A .Existence of a deprivation of liberty 


Undeniable sovereign right of Contracting States to control aliens' entry into and residence in 


their territory must be exercised in accordance with Convention's provisions. 


Holding aliens in the international zone involves a restriction upon liberty, but one which 


cannot be equated with that which obtains in centres for detention of aliens - acceptable to 


enable States to prevent unlawful immigration while complying with their international 


obligations. 


Such holding should not be prolonged excessively, otherwise there would be a risk of it turning 


a mere restriction on liberty into a deprivation of liberty - prolongation of decision to hold 


requires speedy review by the courts, the traditional guardians of personal liberties - above all, 


such confinement must not deprive asylum-seeker of right to gain effective access to 


procedure for determining refugee status. 


Applicants held in airport's transit zone for twenty days - left to their own devices for most of 


that time: placed under strict and constant police surveillance and left without any legal and 


social assistance - tribunal de grande instance, ruling on application for an order under the 


expedited procedure, described holding of applicants as "arbitrary deprivation of liberty". 







Mere possibility for asylum-seekers to leave voluntarily the country where they wish to take 


refuge cannot exclude a restriction on liberty - applicants sent back to Syria, a State not bound 


by the Geneva Convention relating to the Status of Refugees. 


Holding applicants in airport's transit zone equivalent in practice to deprivation of liberty. 


Conclusion: applicable (unanimously). 


 


B. Compatibility with Article 5 § 1 


Words "in accordance with a procedure prescribed by law" do not merely refer back to 


domestic law; they also relate to quality of the law, requiring it to be compatible with the rule 


of law, a concept inherent in all the Articles of the Convention. 


Despite its name, international zone does not have extraterritorial status. 


Relevant French legal rules postdated facts of case and were not applicable at the time to the 


applicants - neither the Decree of 27 May 1982 nor the circular of 26 June 1990 constituted a 


"law" of sufficient "quality" within the meaning of the Court's case-law; there must be 


adequate legal protection in domestic law against arbitrary interferences by public authorities 


with rights safeguarded by the Convention. 


French legal rules in force at time, as applied in present case, did not sufficiently guarantee 


applicants' right to liberty. 


Conclusion: violation (unanimously). 


 


III. ARTICLE 50 OF THE CONVENTION 


A. Damage: judgment constituted sufficient compensation. 


B. Costs and expenses: reimbursed in part. 


Conclusion: respondent State to pay applicants a specified sum for costs and expenses 


(unanimously). 
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TEDH, Rahimi v. Grécia, n.º 8687/08, de 05-04-2011 


Temas abordados: Arts. 3.º, 5.º, 13.º e 35.º da CEDH, detenção, proibição de tratamentos 


desumanos e degradantes, vida privada e familiar, direito dos menores à liberdade, menor não 


acompanhado. 


 


Sumário legal:  


Article 3 


Degrading treatment 


Expulsion 


Positive obligations 


Conditions in detention centre unadapted to minor Afghan asylum-seeker: violation 


Article 5 


Article 5-1-f 


Expulsion 


Detention of unaccompanied foreign minor in adult detention centre: violation 


Article 13 


Effective remedy 


Leaflet giving information on procedures for complaining about conditions in detention 


centres incomplete and in a language the detainee, a minor, could not understand:violation 


Facts – The applicant, who was born in 1992, left Afghanistan to escape the armed conflicts 


there and arrived in Greece, where he was arrested on 19 July 2007. He was placed in a 


detention centre pending an order for his deportation and was held there until 21 July 2007. A 


deportation order was issued on 20 July 2007 which mentioned that the applicant’s cousin, 


N.M., was accompanying him. On his release the applicant was not offered any assistance by 


the authorities. He was homeless for several days and subsequently, with the aid of local 


NGOs, found accommodation in a hostel, where he remains to date. In September 2007 an 


application he made for political asylum was rejected; his appeal is still pending. 


Before the European Court the applicant complained, among other things, of a complete lack 


of support or accompaniment appropriate to his status as an unaccompanied minor, and of 


the conditions in the detention centre, in particular the fact that he had been placed together 


with adults. 


Law – Articles 3 and 13 


(a) Whether the applicant had been accompanied by a relative – The applicant had not been 


accompanied by a relative when his asylum application was registered on 27 July 2007. 


Between 19 and 27 July 2007 the authorities, on the basis of an uncertain procedure, had 







assigned the applicant to an adult, N.M., who was supposed to act as a guardian and represent 


the applicant in his dealings with the authorities. However, the established fact that the 


applicant had been without a guardian for a lengthy period – from 27 July 2007 to date – lent 


credence to the applicant’s claims concerning the preceding period, to the effect that he had 


not known N.M. In the light of these considerations and the reports by international 


organisations and NGOs on the subject, it was clear that the applicant had been an 


unaccompanied minor. 


(b) Exhaustion of domestic remedies – The information brochure provided by the authorities 


to the applicant, outlining some of the available remedies, mentioned the possibility of making 


a complaint to the chief of police but did not indicate the procedure to be followed or whether 


the chief of police was required to respond to complaints and, if so, within what period. The 


Court further questioned whether the chief of police represented an authority satisfying the 


requirements of impartiality and objectivity necessary to make the remedy effective. As to the 


legislation, it did not empower the courts to examine living conditions in detention centres for 


illegal aliens and to order the release of a detainee on those grounds. The Court attached 


particular importance to the specific circumstances of the present case. Firstly, the applicant 


was a minor who had had no legal representation while in detention. Secondly, his complaints 


about his personal situation in detention related solely to the fact that he had been detained 


together with adults. Lastly, the information brochure in Arabic would have been 


incomprehensible to the applicant, whose native language was Farsi. Accordingly, the Court 


rejected the respondent Government’s objection of non-exhaustion of domestic remedies in 


respect of the applicant’s conditions of detention. 


(c) The conditions of detention in the detention centre – The Court could not say with certainty 


whether the applicant had been placed together with adults. However, the conditions of 


detention in the centre, particularly with regard to the accommodation, hygiene and 


infrastructure, had been so bad that they undermined the very meaning of human dignity. 


Moreover, the applicant, on account of his age and personal circumstances, had been in an 


extremely vulnerable position and the authorities had given no consideration to his individual 


circumstances when placing him in detention. Accordingly, even allowing for the fact that the 


detention had lasted for only two days, the applicant’s conditions of detention had in 


themselves amounted to degrading treatment in breach of Article 3. 


(d) The period following the applicant’s release – Owing to his youth, the fact that he was an 


illegal alien in a country he did not know and the fact that he was unaccompanied and 


therefore left to fend for himself, the applicant undoubtedly came within the category of 


highly vulnerable members of society, and it had been incumbent on the Greek State to 







protect and care for him by taking appropriate measures in the light of its positive obligations 


under Article 3. With regard to the period after 27 July 2007, the date on which the applicant 


had lodged his asylum application, the record of that application had made no mention of any 


member of his family accompanying him. There was no indication in the case file that the 


authorities had taken action subsequently to assign a guardian to him. On this point, the 


Commissioner for Human Rights of the Council of Europe, the Office of the United Nations 


High Commissioner for Refugees and Amnesty International had all noted persistent and 


serious shortcomings in Greece regarding the supervision of unaccompanied migrant children. 


After the applicant’s release and until the lodging of his asylum application, he had been left to 


fend for himself and had been taken care of by local NGOs. Hence, the authorities’ indifference 


towards him must have caused the applicant profound anxiety and concern. In its judgment in 


M.S.S. v. Belgium and Greece* the Court had noted “the particular state of insecurity and 


vulnerability in which asylum seekers are known to live in Greece” and had found that the 


Greek authorities were to be held responsible “because of their inaction”. Accordingly, the 


threshold of severity required by Article 3 had also been attained in the present case. 


In sum, the applicant’s conditions of detention in the detention centre and the authorities’ 


failure to take care of him, as an unaccompanied minor, following his release had amounted to 


degrading treatment. There had therefore been a violation of Article 3. Furthermore, in view of 


the Court’s findings with regard to the exhaustion of domestic remedies, the State had also 


failed to comply with its obligations under Article 13. 


Conclusion: violations (unanimously). 


Article 5 § 1 (f): The applicant’s detention had been based on the law and had been aimed at 


ensuring his deportation. In principle, the length of his detention – two days – could not be 


said to have been unreasonable with a view to achieving that aim. Nevertheless, the detention 


order in the present case appeared to have resulted from automatic application of the 


legislation in question. The national authorities had given no consideration to the best 


interests of the applicant as a minor or his individual situation as an unaccompanied minor. 


Furthermore, they had not examined whether it had been necessary as a measure of last 


resort to place the applicant in the detention centre or whether less drastic action might not 


have sufficed to secure his deportation. These factors gave cause to doubt the authorities’ 


good faith in executing the detention measure. This was all the more true since the conditions 


of detention in the centre, particularly with regard to the accommodation, hygiene and 


infrastructure, had been so severe as to undermine the very meaning of human dignity. 


Conclusion: violation (unanimously). 







Article 5 § 4: The applicant had been unable in practice to contact a lawyer. Furthermore, the 


information brochure outlining some of the remedies available had been written in a language 


which he would not have understood, although the interview with him had been conducted in 


his native language. The applicant had also been registered as an accompanied minor although 


he had had no guardian who could act as his legal representative. Accordingly, even assuming 


that the remedies had been effective, the Court failed to see how the applicant could have 


exercised them. 


Conclusion: violation (unanimously). 


 


Texto integral: http://hudoc.echr.coe.int/eng#{"itemid":["002-550"]} 
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TEDH, Popov v. França, n.º 39472/07 e 39474/07, de 19-01-2012 


Temas abordados: Arts. 5.º e 8.º da CEDH, expulsão, detenção, medidas alternativas, garantias 


efetivas, prazo razoável, vida privada e familiar, direito dos menores à liberdade 


 


Sumário legal:  


Article 8 


Expulsion 


Article 8-1 


Respect for family life 


Administrative detention of foreign parents and their infant children for fifteen days, pending 


expulsion: violation 


Article 5 


Article 5-4 


Take proceedings 


Inability of minor children, placed in administrative detention with their parents pending 


expulsion, to challenge lawfulness of this measure: violation 


Facts – The applicants are a married couple from Kazakhstan who arrived in France in 2002 and 


their two young children who were born in France. The parents allege that they were the 


victims of recurrent persecution in Kazakhstan because of their Russian origin and Orthodox 


faith. They applied for asylum, but their application was rejected, as were their applications for 


residence permits. On 27 August 2007 the parents and their children, then aged five months 


and three years, were arrested at their home and taken into police custody. Their 


administrative detention in a hotel was ordered the same day. The following day they were 


transferred to an airport to be flown back to Kazakhstan. The flight was cancelled, however, 


and they never boarded the plane. The applicants were then taken to the Rouen-Oissel 


administrative-detention centre, which was authorised to accommodate families. On 29 


August 2007 the liberties and detention judge ordered a two-week extension of their 


detention. The applicants were taken back to the airport on 11 September 2007, but this 


second attempt to deport them also failed. Noting that the applicants were not to blame for 


that failure, the judge ordered their release. In 2009 the refugee status the applicants had 


applied for prior to their arrest was granted, on the grounds that the enquiries the Prefecture 


had made to the authorities in Kazakhstan, disregarding the confidentiality of asylum 


applications, had made it dangerous for them to return there. 


Law – Article 3 







(a) As regards the children – By virtue of a Decree of 2005 the Rouen-Oissel administrative-


detention centre was authorised to accommodate families. However, the Decree merely 


mentioned the need to provide “specially equipped rooms, and in particular amenities suitable 


for small children”, without actually explaining exactly what those amenities were. 


Arrangements at the different centres were left to the discretion of the head of the 


establishment and varied considerably from one centre to another, and there were often no 


staff specially trained in child welfare. While families were separated from other detainees at 


the Rouen-Oissel centre, the only beds available were iron-frame beds for adults, which were 


dangerous for children. Nor were there any play areas or activities for children, and the 


automatic doors to the rooms were dangerous for them. The Council of Europe’s 


Commissioner for Human Rights and the European Committee for the Prevention of Torture 


and Inhuman or Degrading Treatment (CPT) also pointed out that the promiscuity, stress, 


insecurity and hostile atmosphere in these centres were bad for young children, in 


contradiction with international child protection principles according to which the authorities 


must do everything in their power to avoid detaining children for lengthy periods. Two weeks’ 


detention, while not in itself excessive, could seem like a very long time to children living in an 


environment ill-suited to their age. The conditions in which the applicants’ children were 


detained for two weeks, in an adult environment with a strong police presence, with no 


activities to keep them occupied, combined with their parents’ distress, were clearly ill-suited 


to their age. The two children found themselves in a situation of vulnerability heightened by 


their detention, which was bound to cause them stress and distress and have serious 


psychological repercussions. In view of the children’s young age, and the duration and 


conditions of their detention, the authorities had not measured the inevitably harmful effects 


on the children. The way in which they had treated the children was incompatible with the 


provisions of the Convention and exceeded the minimum level of severity required to fall 


within the scope of Article 3. 


Conclusion: violation (unanimously). 


(b) As regards the parents – While the parents’ administrative detention with their children in 


a holding centre must have caused them feelings of helplessness, distress and frustration, the 


fact that they had not been separated from their children must have somewhat alleviated 


those feelings, so the minimum level of severity for a violation of Article 3 was not attained. 


Conclusion: no violation (six votes to one). 


Article 5 § 1 (f): Although the children had been placed with their parents in a wing reserved 


for families, their particular situation had not been taken into account and the authorities had 


not sought to establish whether any alternative solution, other than administrative detention, 



http://www.coe.int/t/commissioner/default_en.asp

http://www.cpt.coe.int/en/default.htm





could have been envisaged. The French system had therefore not properly protected the 


children’s right to liberty. 


Conclusion: violation (unanimously). 


Article 5 § 4: The parents had had the possibility to have the lawfulness of their detention 


examined by the courts. There had therefore been no violation of Article 5 § 4 in respect of the 


parents. The law made no provision, however, for children to be placed in administrative 


detention, so children “accompanying” their parents found themselves in a legal void, unable 


to avail themselves of such a remedy. In the present case no removal order had been issued 


against the children that they might have challenged in court. Nor had their administrative 


detention been ordered, so the courts had not been able to examine the lawfulness of their 


presence in the administrative-detention centre. That being so, they had not enjoyed the 


protection required by the Convention. 


Conclusion: violation (unanimously). 


Article 8: The applicants’ detention in a holding centre for two weeks, in the prison-like 


conditions inherent in that type of establishment, amounted to an interference with their right 


to respect for their family life. The measure pursued the legitimate aim of combating illegal 


immigration and controlling the entry and residence of foreigners in France. It served, inter 


alia, to protect national security, law and order and the country’s economy and to prevent 


crime. Detention measures, however, had to be proportionate to the aim pursued by the 


authorities, which in this case was the applicants’ removal. In dealing with families, it was the 


authorities’ duty, when considering the proportionality of the measure, to take the children’s 


best interests into account. There was a broad consensus – including in international law – that 


all decisions concerning children should protect their best interests. In this case there had 


been no particular risk of the applicants absconding that might have justified their detention. 


Thus their detention did not appear to have been justified by any pressing social need, 


especially considering that their placement in a hotel during their initial administrative 


detention did not seem to have caused any problems. The information communicated by the 


Government did not indicate that any alternative to detention had been considered, such as 


house arrest or placement in a hotel.Lastly, the facts of the case did not show that the 


authorities had done everything in their power to enforce the expulsion measure promptly and 


thus limit the duration of the family’s detention. Instead the applicants were held for two 


weeks without any flight being organised. The Court was aware that a similar complaint 


concerning the detention of four children with their mother for a month had been declared 


inadmissible, even though no alternative to detention had been envisaged*.However, in the 


light of the above facts and of recent developments in the case-law concerning “the child’s 







best interests” in the context of the detention of migrant children, the Court considered that 


the child’s best interests called not only for families to be kept together but also for the 


authorities to do everything in their power to limit the detention of families with young 


children and effectively protect their right to respect for their family life. As there had been no 


grounds to believe that the family would abscond, two weeks’ detention in a closed facility 


was disproportionate to the aim pursued. 


Conclusion: violation (unanimously). 


Article 41: EUR 10,000 jointly in respect of non-pecuniary damage. 


 
Texto integral: 
http://hudoc.echr.coe.int/eng#{"appno":["39472/07"],"documentcollectionid2":["GRANDCHA
MBER","CHAMBER"],"itemid":["002-46"]} 
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Tendências recentes da jurisprudência dos tribunais 
administrativos em matéria de asilo à luz da 
jurisprudência do Tribunal de Justiça da União Europeia e 
do Tribunal Europeu dos Direitos do Homem 


Acção de formação “Migrações” 







Algumas constatações prévias 


 Quase inexistência de referências à jurisprudência do TJUE e 
do TEDH 


 Mas a jurisprudência nacional não se afasta das posições que têm sido 
vertidas por aqueles tribunais internacionais 


 


 Muitas das questões discutidas pela jurisprudência do TJCE e 
do TEDH não se colocarão nos tribunais nacionais 


 V.g. exigência de um procedimento individualizado para a análise do pedido 
de asilo, audiência prévia à tomada da decisão final, proibição de expulsões 
colectivas ou possibilidade de alternativas à detenção 


 


 A jurisprudência nacional invoca frequentemente a 
legislação europeia e internacional, ainda que já vertida ou 
transposta para o direito nacional 
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Enquadramento legislativo 


 Art.º 33.º da CRP 


  


 L 27/2008, de 30-06 - visou transpor: 


 1.º - patamar mínimo de harmonização 


 Dir. 2004/83/CE, de 29-04 


 Dir. 2005/85/CE, de 01-12 


 2.º - a caminho de um procedimento comum 


 Dir. 2008/115/CE, de 16-12  


 Dir. 2011/95/EU, de 13-12  


 Dir. 2013/32/EU, de 26-06  


 Dir. 2013/33/EU, de 26-06  


 


 Reg. n.° 604/2013, de 26-06 


 


 Convenção de Genebra de 28-07-1951 


 Protocolo Adicional de 31-01-1967 


 Convenção sobre o Estatuto dos Apátridas 
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Refugiado – Convenção de Genebra 


 Art. 1.º/ A/2: 


 «qualquer pessoa: (…) que (…) receando, com razão ser perseguida em virtude da 
sua raça, religião, nacionalidade, filiação em certo grupo social ou das suas opiniões 
políticas, se encontre fora do país de que tem a nacionalidade e não possa ou, em 
virtude daquele receio, não queira pedir a protecção daquele país; ou que, se não 
tiver nacionalidade e estiver fora do país no qual tinha a sua residência habitual após 
aqueles acontecimentos, não possa ou, em virtude do dito receio, a ele não queira 
voltar.» 


 


 Art. 33.º  


 «Nenhum dos Estados contratantes expulsará ou repelirá um refugiado, seja de que 
maneira for, para as fronteiras dos territórios onde a sua vida ou a sua liberdade 
sejam ameaçadas em virtude da sua raça, religião, nacionalidade, filiação em certo 
grupo social ou opiniões políticas» 


 


 Citada: STA 042152, de 27-04-1999, 042154, de 19-03-1999, 044569 de 17-06-
1999, 043797, de 17-11-1998, ou TCAS 00218/04, de 03-02-2005 
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Refugiado – L 27/2008, de 30-06 


 Art. 2.º/1/j)/ac) 


 


 «estrangeiro ou apátrida, que receando com razão ser perseguido em 
consequência de atividade exercida no Estado da sua nacionalidade ou da 
sua residência habitual em favor da democracia, da libertação social e 
nacional, da paz entre os povos, da liberdade e dos direitos da pessoa 
humana ou em virtude da sua raça, religião, nacionalidade, convicções 
políticas ou pertença a determinado grupo social, se encontre fora do país 
de que é nacional e não possa ou, em virtude daquele receio, não queira 
pedir a proteção desse país ou o apátrida que, estando fora do país em que 
tinha a sua residência habitual, pelas mesmas razões, não possa ou, em 
virtude do referido receio, a ele não queira voltar» 


 


 Cf. também als. b) e s), do mesmo n.º 1 do art. 2.º e arts. 3.º e 4.º  
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Protecção subsidiária – L 27/2008, de 30-06 


 Art. 2.º/1/b)/i) e 7.º 


 


 «É concedida autorização de residência por proteção subsidiária aos 
estrangeiros e aos apátridas a quem não sejam aplicáveis as disposições do 
artigo 3.º e que sejam impedidos ou se sintam impossibilitados de regressar 
ao país da sua nacionalidade ou da sua residência habitual, quer atendendo 
à sistemática violação dos direitos humanos que aí se verifique, quer por 
correrem o risco de sofrer  ofensa grave» 
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Necessidade de um acto estatal de concessão ou 
negação do direito 


 Reflexos ao nível processual 


 


 A 1.ª palavra cabe à Administração 


 Reacção por impugnação 


 Direito à tutela jurisdicional efectiva 


 Ónus da alegação e prova - mitigado 


 Liberdade probatória 


 Poderes instrutórios e cognitivos do juiz - inquisitório 


 Direito a recurso com efeitos suspensivos 


 Poderes do tribunal de recurso – reapreciação da prova 


 


 As acções de impugnação seguem a forma de intimação para a protecção de 
direitos, liberdades e garantias 


 Processo urgente 


 Tramitação adaptada 


 Arts. 22.º/2, 25.º/2, 30.º/2, 33.º/7, 33.º-A/7, 44.º/2, da L 26/2014, de 05.05  e art. 
110.º do CPTA 
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Necessidade de um acto estatal de concessão ou 
negação do direito 


 Reflexos ao nível procedimental 


 Forte influência da jurisprudência do TJUE e TEDH 


 Existência de um procedimento adequado ao fim que se visa 


 Procedimento: justo, rápido e individualizado 


 Direitos de informação e comunicação em língua que o requerente entenda 


 Cooperação da Administração 


 Efectivo direito ao recurso judicial 


 Direito à prova e dever mitigado ou atenuado nos ónus da prova 


 


 TJUE - Khaled Boudjlida c. Préfet des Pyrénées-Atlantiques, C-249/13, de 11-12-2014; N. c. 
Minister for Justice, Equality and Law Reform e outros, C-604/12, de 08-05-2014; Minister voor 
Immigratie en Asiel c. X, Y e Z c. Minister voor Immigratie en Asiel, C-199/12, C-200/12 e C-
201/12, de 07-11-2013; H. I. D. e B. A. c. Refugee Applications Commissioner e outros,  C-
175/11, de 31-01-2013; M. M. c. Minister for Justice, Equality and Law Reform, Ireland e 
Attorney General,  C-277/11, de 22-11-2012; Brahim Samba Diouf c. Ministre du Travail, de 
l’Emploi et de l’Immigration, C-69/10, de 28-07-2011 


 TEDH – Hirsi Jamaa e outros c. Itália, 27765/09, 23-02-2012; Affaire i.m. c. France,  9152/09, 
de 02-02-2012; Abdolkhani e Karimnia c. Turquia, 30471/08, de 22-09-2009; Salah Ssheekh c. 
the Netherlands, 1948/04, de 11-01-2007; Gebremedhin [gaberamadhien] c. France,  25389/05, 
de 26-04-2007; Amuur c. France, 19776/92, de 25-06-1996  
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Lei 27/2008, de 30-06 


 Procedimento – arts. 10.º e ss. 


 


 Intervenção do ACNUR e do CPR 


 


 Cf. arts. 13.º/2/3/7, 14.º, 15.º-A/2, 16.º a 18.º, 20.º, 24.º, 27.º a 29.º da 
L 27/2008, de 30-06  


 


 Prevê-se o direito do requerente de protecção a permanecer no território 
português durante a análise do seu pedido - cf. arts. 11.º e 12.º da 
L27/2008, de 30-06 
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A jurisprudência nacional v. a jurisprudência do TJUE e 
do TEDH 


 Jurisprudência do TJUE e do TEDH  Questões não discutidas na 
jurisprudência nacional 


 


 Garantias e proibições relativas ao processo de detenção 


 Princípios da legalidade, da necessidade, da proporcionalidade, proibição da 
detenção arbitrária, excessiva, indefinida, em condições impróprias ou inadequadas. 
v.g. 


 


 TJUE - M. G. e N. R. c. Staatssecretaris van Veiligheid en Justitie, C-383/13 PPU, de 
10-09-2013; Said Shamilovich Kadzoev (Huchbarov), C-357/09 PPU, de 30-11-2009; 
Thi Ly Pham c. Stadt Schweinfurt, Amt für Meldewesen und Statistik, C-474/13, de 
17-07-2014 


 


 TEDH - Georgia c. Russia (1) [GC], 13255/07, de 03-07-2014; Popov c. França,  
39472/07 e 39474/07, de 19-01-2012; Yoh-Ekale Mwanje c. Bélgica, 10486/10, de 
20-12-2011; Mubilanzila Mayeka and Kaniki Mitunga c. Bélgica, 13178/03, de 12-10-
2006; Amuur c. França,  19776/92, de 25-06-1996; Chahal c. Reino Unido, 
22414/93, de 15-11-1996 
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A jurisprudência nacional v. a jurisprudência do TJUE e 
do TEDH 


 Jurisprudência do TJUE e do TEDH  Questões não discutidas na jurisprudência 
nacional 


 


 Obrigação do Estado fornecer condições materiais. v.g. 


 TJUE – Federaal agentschap voor de opvang van asielzoekers c. Selver Saciri e outros, C-
79/13, de 27-02-2014; Cimade e Groupe d'information et de soutien des immigrés (GISTI) 
c. Ministre de l'Intérieur, de l'Outre-mer, des Collectivités territoriales et de l'Immigration,  
C-179/11, de 27-09-2012 


 TEDH – M.S.S. v. Bélgica e Grécia [GS], 30696/09, de 21-01-2011 


 


 Obrigação de prestação de cuidados de saúde em situações de urgência ou de doença 
grave. v.g. 


 TJUE – Mohamed M'Bodj c. Estado Belga, C-542/13, de 18-12-2014; Centre public d'action 
sociale d'Ottignies-Louvain-La-Neuve c. Moussa Abdida, C-562/13, de 18-12-2014; K c. 
Bundesasylamt, C-245/11, de 06-11-2012 


 TEDH – Sidikovy c. Rússia, 73455/11, de 20-06-2013; Aswat c. Reino Unido, 17299/12, de 
16-04-2013; S.H.H. c. Reino Unido, 60367/10, de 29-01-2013; Umirov c. Rússia, 17455/11, 
de 18-09-2012; Yoh-Ekale Mwanje c. Bélgica, 10486/10, de 20-12-2011; Sufi e Elmi c. 
Reino Unido, 8319/07, de 28-06-2011; F.H. c. Suécia, 32621/06, de 20-01-2009; N. c. 
Reino Unido, 26565/05, de 27-05-2008; Aoulmi c. França, 50278/99, de 17-01-2006; TI c. 
Reino Unido, 43844/99, de 07-03-2000; D. c. Reino Unido, 30240/96, de 02-05-1997 
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A jurisprudência nacional v. a jurisprudência do TJUE e 
do TEDH 


 Jurisprudência do TJUE e do TEDH  Questões não discutidas na 
jurisprudência nacional 


 


 Proibição de tratamentos desumanos ou degradantes. v.g. 


 


 TEDH – Hirsi Jamaa e outros c. Itália, 27765/09, de 23-02-2012; Yoh-Ekale Mwanje 
c. Bélgica, 10486/10, de 20-12-2011; Kanagaratnam e outros c. Bélgica, 15297/09, de 
13-12-2011; Soering c. Reino Unido, 14038/88, de 07-07-1989 


 


 Proibição de expulsões colectivas. v.g. 


 


 TEDH – Khlaifia e outros c. Itália, 16483/12, de 01-09-2015; Sharifi e outros c. Itália 
e Grécia, 16643/09, de 21-10-2014; Georgia c. Rússia (1)[GC], 13255/07, de 03-07-
2014 
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A jurisprudência nacional v. a jurisprudência do TJUE e 
do TEDH 


 Negação de pedidos de asilo ou de protecção subsidiária 


 Até à reforma de 2004: competência em 1.ª instância do STA 


 Após: competência  dos TAF 


 


 Passagem da competência do STA para a 1.ª instância - STA 0522/04, de 
21-10-2004, 0530/04, de 08-06-2004 e 0373/04, de 05-05-2004 


 


 Aplicação às acções sobre «contencioso de asilo» dos arts. 40.º/3, 
do ETAF e 27.º/1/al i)/2, do CPTA 


 A favor: STA 01331/14, de 05-02-2015 


 Contra: TCAS 11785/14, de 12-02-2015, 11619/14, de 04-12-2014 e 
10286/13, de 26-09-2013 


 


 Caducidade do direito de acção e apoio judiciário – TCAS 10733/13, 
de 02-04-2014 
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A jurisprudência nacional v. a jurisprudência do TJUE e 
do TEDH 


 Caducidade do direito a pedir o asilo face à data da entrada no território, 
caducidade do direito de acção e aceitação destes prazos invocando-se a 
necessidade de se evitar situações de abuso ou fraudulentas 


 STA 048046, de 26-06-2002, 043784, de 17-02-2000, 042963, de 28-05-1999, 041416, 
de 15-04-1999, 043303, de 05-11-1998, 041642, de 09-06-1998 e 041661, de 10-02-1998 


 


 L 70/93, de 29-09 - inconstitucionalidade do art.º 19.º/a) - processo acelerado 


 Uso do processo acelerado justificado face aos indícios abusivos e fraudulentos do pedido 
e não existência de uma compressão intolerável nos direitos, liberdades e garantias 


 STA 041613, de 23-02-2000, 043736, de 16-02-2000, 042151, de 18-01-2000, 043490, 
de 16-12-1999, 042963, de 28-05-1999, 042153, de 28-04-1999, 042152, de 27-04-1999, 
042154, de 19-03-1999, 043490, de 15-12-1998, 043576, de 27-10-1998 e 042152, de 
10-02-1998 


 


 Permissão de um processo de tramitação acelerada ao abrigo da Directiva 
2005/85/CE 


 TJUE, Brahim Samba Diouf c. Ministre du Travail, de l’Emploi et de l’Immigration, C-69/10, 
de 28-07-2011 
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 Ao abrigo da Lei 15/98, de 26-03, apreciada a constitucionalidade 
do prazo de 8 dias (art. 16.º/2) 


 TC 587/2005, 441/05, de 02-11-2005 


 


 Art. 46.º/3 da Dir 2013/32/EU, de 26-06-2013 


 «prazos razoáveis»  


 «prazos não podem tornar impossível ou excessivamente difícil o exercício 
desse direito» 
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 L 26/2014, de 05-05 – Prazos 


 4 dias - impugnação de decisões relativas a pedidos formulados nos postos de 
fronteira – cf. art. 25.º/1; impugnação de decisões relativas a pedidos subsequentes 
de recusa de protecção internacional – art. 33.º/6; impugnação de decisões sobre 
pedidos na sequência de determinação do afastamento coercivo ou da expulsão 
judicial do requerente – art. 33.º-A/6 


 5 dias - acções relativas à decisão de tomada ou retoma a cargo de outro Estado 
membro - cf. art. 37.º/4 


 8 dias - acções de impugnação de decisões de inadmissibilidade do pedido de 
protecção internacional – art. 22.º/1; decisões que declarem a perda da protecção 
internacional – art. 44.º/1 


 15 dias - impugnação de uma primeira decisão de recusa de protecção internacional 
– cf. art. 30.º/1 


 


 O prazo de recurso de 15 dias num processo abreviado é «prazo razoável»  


 TJUE, Brahim Samba Diouf c. Ministre du Travail, de l’Emploi et de l’Immigration, C-
69/10, de 28-07-2011 
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 Pedido inadmissível – passagem prévia por outros países e 
alegações relacionadas com a demora na decisão ou motivos 
económicos  


 Art.º 19.º/2/j) da L 27/2008, de 30-06, na versão original - equivale ao 
actual art.º 19.º/1/d) 


 STA 044188, de 21-10-1999, 041416, de 15-04-1999, 042152, de 10-02-
1998, e do TCAS 11785/14, de 12-02-2015 
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 Ónus da prova compete ao Autor  


 STA 01397/04, de 09-02-2005, 0996/03, de 01-07-2004, 01395/02, de 17-
06-2004, 0151/03, de 29-10-2003, 01680/02, de 21-05-2003, 047804, de 
14-03-2002, 046115, de 14-12-2000, 045754, de 09-11-2000, 044462, de 
05-06-2000, 043048, de 19-01-2000, 044188, de 21-10-1999, 043495, e 
TCAS 11691/14, de 26-03-2015, 10920/14, de 20-03-2014, 10075/13, de 
30-07-2013, 09098/12, de 04-10-2012, 08703/12, de 31-05-2012, 
07226/11, de 24-02-2011, 02543/07, de 24-05-2007, 01030/05, de 20-10-
2005 e 00218/04, de 03-02-2005 


 


 Ónus da prova da nacionalidade compete ao Autor  


 STA 046591, de 10-07-2001, 044462, de 05-06-2000, 045142, de 15-02-
2000, 044450, de 28-09-1999, 043048, de 19-01-2000 e TCAS 00362/04, 
de 04-11-2004 
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 STA 047969, de 04-06-2002  


 O princípio do inquisitório deve ser utilizado pela Administração em face de 
factos e documentos apresentados pelo requerente e em relação a 
procedimentos em que existe manifesta dificuldade de prova da 
nacionalidade dos requerentes 


 Tal ocorrerá quando as declarações do requerente revelam um mínimo de 
credibilidade e se encontra demonstrado nos autos que o país donde o 
requerente se diz nacional se encontra em regime de insegurança e 
instabilidade 


 


 Repartição do ónus da prova  


 STA 047969, de 04-06-2002, 045142, de 15-02-2000, 043771, de 11-03-
1999, 041991, de 17-11-1998, 041953, de 25-02-1998, 041991, de 17-11-
1998, 041953, de 25-02-1998 e TCAS 09498/12, de 21-02-2013, 
07157/11, de 24-02-2011  e 00362/04, de 04-11-2004 
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 Ónus da prova da situação de grave insegurança 


 Se a Administração para aferir dessas circunstâncias se baseia em 
«informações internacionais credíveis» e «objectivas», incumbe ao 
requerente contraditar essas informações em juízo 


 STA 01395/02, de 17-06-2004, 01680/02, de 21-05-2003, 047969, de 04-
06-2002, 044462 de 05-06-2000 e TCAS 01410/06, de 09-03-2006 


 


 Arts. 4.º/1/5 da Dir. 2011/95/EU, de 13-12-2011 e 10.º/3/b) da 
Dir. 2013/32/EU, de 26-06 


 Cooperação do Estado com o requerente na obtenção das informações 
«precisas e actualizadas» 


 Necessidade de serem «obtidas informações junto de várias fontes, tal 
como o EASO, o ACNUR e organizações internacionais de direitos humanos 
pertinentes, sobre a situação geral nos países de origem dos requerentes e, 
sempre que necessário, nos países por onde estes tenham transitado» 
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 Aplicação do princípio do benefício da dúvida 


 STA 046210, de 04-06-2002, 044997, de 20-03-2002, 046591, de 10-07-
2001, 044331, de 07-10-1999, 044482, de 30-06-1999, 043802, de 09-06-
1999, 043127, de 10-03-1999, 039178, de 14-10-1998-1998, 042793, de 
07-05-1998, 041953, de 25-02-1998 e TCAS 11750/14, de 12-02-2015, 
11619/14, de 04-12-2014 e 10286/13, de 26-09-2013, 09498/12, de 21-02-
2013 e 07157/11, de 24-02-2011  


 


 STA 046210, de 04-06-2002  


 Constitui quadro fáctico credível a prestação de um conjunto de 
declarações pelo respectivo requerente, em diversas fases e perante 
diversas entidades, em que se apresenta um quadro harmonioso, lógico e 
consistente e um amplo conhecimento das situações relatadas, que se faz 
acompanhar de relevantes provas documentais 
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 TCAS 07157/11, de 24-02-2011  


 Ónus da prova do requerente 


 Mas por aplicação do art. 18º/4 do DL 27/2008, de 30-06 e do art. 87º/1, 
do (antigo) CPA competia à Administração averiguar das alegações da 
requerente 


 Défice de instrução 


 Alegação de sevícias com sequelas físicas passíveis de comprovação por 
perícia médico-legal 


 Obrigação de averiguação da veracidade do relato com audição de 
testemunha e eventual acareação 


 Invocação do Parágrafo 196 do Manual de Procedimento e Critérios a 
Aplicar para Determinar o Estatuto de Refugiado do ACNUR 
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 Em matéria de ónus da prova, sua repartição e da aplicação do princípio do 
beneficio da duvida, a jurisprudência nacional acompanha a internacional 
v.g. 


 Ónus da prova do receio de perseguição pertence ao requerente 


 Em caso de dúvida, há um dever de inquisitório 


 A Administração deve socorrer-se de todos os elementos a que possa ter acesso 


 Prova plena, são admissíveis todos os meios de prova 


 


 TJUE - M. M. c. Minister for Justice, Equality and Law Reform, Ireland e Attorney 
General, C-277/11, 22-11-2012; D.N.W c. Suécia, 29946/10, 06-12-2013; F.A.K. c. 
Holanda, 30112/09, 23-10-2012; R.C. c. Suécia, 41827/07, 09-03-2010 


 


 Os tribunais devem deve aceder a toda a informação disponível, ainda que facultada 
por entidades não oficiais 


 


 TEDH Klass e outros c. Alemanha, 65692/12, 06-09-1978; Singh c. Bélgica,  
33210/11, 02-10-2012; Eshonkulov c. Rússia, 68900/13, 15-01-2015 
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 Relativamente aos pressupostos que conduzem ao “benefício da 
dúvida”, a jurisprudência nacional acompanha a internacional v.g. 


 Credibilidade e estabilidade do depoimento 


 Esforço genuíno para a demonstração dos factos  


 Razoabilidade e coerência dos depoimentos 


 TJUE - Singh c. Bélgica, 33210/11, 02-10-2012; Al-Moayad c. Alemanha, 
35865/03, 20-02-2007; Matsiukhina e Matsiukhin c. Suécia,  31260/04, 21-
06-2005 


 


 A alegação de perseguição adveniente da orientação sexual do requerente 
deve apreciar-se com base na credibilidade das declarações, inseridas no 
contexto e quadro fáctico relatado 


 Proibição de interrogatórios detalhados ou sujeição a “testes” 


 TJUE A., B e C c. Staatssecretaris van Veiligheid en Justitie, C-148/13 a C-
150/13, 02-12-2014 
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 Receio de perseguição enquanto realidade fáctica de carácter 
objectivo, geradora de tal receio 


 STA 01397/04, de 09-02-2005, 01395/02, de 17-06-2004, 01600/02, de 
30-03-2004, 01680/02, de 21-05-2003, 047804, de 14-03-2002, 046290, 
de 22-02-2001, 046115, de 14-12-2000, 045754, de 09-11-2000, 037809, 
de 09-11-1999, 044331, de 07-10-1999, 043127, de 10-03-1999, 043838, 
de 02-02-1999, 042151, de 28-01-1999, 043245, de 06-10-1998, 042793, 
de 07-05-1998, e TCAS 11691/14, de 26-03-2015 e 11785/14, de 12-02-
2015  
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 «Grave insegurança»  «Sistemática violação dos direitos 
humanos»  


 Violação de direitos humanos relacionados com a segurança dos cidadãos 


 Frequente 


 Que gera na generalidade dos residentes um sentimento de grave 
insegurança - STA 01397/04, de 09-02-2005 e 01142/03, de 16-03-2004 


 


 Guerra civil e mera insegurança - STA 042793, de 18-03-1999, 043797, de 
17-11-1998, 043477, de 30-09-1998, 041416, de 15-04-1999 e 043511, de 
27-10-1998 


 Paz precária ainda que com existência de um clima de tensão - STA 
01397/04, de 09-02-2005, 0151/03, de 29-10-2003 e 01840/02, de 18-06-
2003 


 Conflito armado circunscrito -  STA 042928, de 06-10-1998 
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 Conflito armado interno  


 Violência indiscriminada - não tem de apresentar carácter internacional - TJUE 
Aboubacar Diakité c. Commissaire général aux réfugiés et aux apatrides, C-285/12, 
30-01-2014 


 Não depende da prova de que o requerente é visado especificamente em razão de 
elementos próprios da sua situação pessoal - TJUE Meki Elgafaji e Noor Elgafaji c. 
Staatssecretaris van Justitie, C-465/07, 17-02-2009 


 


 «Grave insegurança»  «Sistemática violação dos direitos humanos»  


 Alteração da situação do país por se ter restabelecido a normalidade político-militar e 
de vida - STA 0996/03, 01-07-2004, 046290, 22-02-2001 e TCAS  01410/06, 09-03-
2006 


 Acompanha o decidido v.g. 


 TJUE Aydin Salahadin Abdulla, Kamil Hasan, Ahmed Adem, Hamrin Mosa Rashi e Dler 
Jamal  c. Bundesrepublik Deutschland, C-175/08, C-176/08, C-178/08 e C-179/08, 02-
03-2010 
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 Realidade à data da prolação do acto impugnado - STA 047804, 14-03-2002, 046290, 
22-02-2001 e 042928, 06-10-1998 


 Grupos criminosos organizados - STA 01142/03, 16-03-2004 


 Acompanha o decidido v.g. 


 TEDH I.K c. Áustria, 2964/12, 28-03-2013   grupos armados e rebeldes na 
Chechénia ou H.L.R. c. France,  24573/94, 29-04-1997  cartéis de droga na 
Colômbia 


 Grupo étnico-familiar- STA  046020, 25-01-2001  


 Residentes habituais – STA 01397/04, 09-02-2005, 0151/03, 29-10-2003, 044462, 
06-10-1999 e TCAS 01030/05, 20-10-2005 


 


 Crimes de guerra - TCAS 00218/04, 03-02-2005 


 


 Possível implicação em actos de terrorismo exige uma análise individualizada das 
responsabilidades e da situação em específico do requerente 


 TJUE Bundesrepublik Deutschland c. B e D, C-57/09 e C-101/09, 09-11-2010 
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 Princípio de "non refoulement" - STA 996/03, 01-07-2004 e TCAS 11750/14, 12-
02-2015 


 Na jurisprudência nacional não discute a questão da necessidade de apreciação 
concreta das condições político-sociais do país de destino – o 1.º pedido tinha sido 
apresentado em pais seguro 


 


 Exige-se a apreciação das condições de acolhimento do país de destino e 
que o repatriamento não coloque o requerente numa situação de 
perseguição ou de tratamentos desumanos e degradantes  


 TJUE – Shamso Abdullahi c. Bundesasylamt, C-394/12, 10-12-2013; N. S. c. Secretary 
of State for the Home Department e M. E. e outros c. Refugee Applications 
Commissioner e Minister for Justice, Equality and Law Reform, C-411/10 e C-493/10, 
21-12-2011; Meki Elgafaji e Noor Elgafaji c. Staatssecretaris van Justitie, C-465/07,  
17-02-2009 


 TEDH - Tarakhel c. Suíça, 29217/12, 04-11-2014; M.S.S. c. Bélgica e Grécia [GS],  
30696/09, 21-01-2011; Cruz Varas e outros c. Suécia, 15576/89, 20-03-1991; Soering 
c. Reino Unido, 14038/88, 07-07-1989 
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 Obrigação de tomada ou retoma a cargo - TCAS 11440/14, de 25-09-
2014, 11359/14, 29-08-2014, 08967/12, 23-08-2012, 08319/11, 19-01-
2012, e 07810/11, 29-09-2011 


 


 Não admissão de  recurso de revista sobre esta matéria - STA 
063/15, de 03-02-2015 e 01103/11, 05-01-2012 


 


 Primeiro país de asilo – TCAS 12873/16, de 11-02-2016 


 O pedido de asilo só podia ser recusado se fosse inquestionável que um 
país que não é Estado membro (o Brasil) podia ser considerado primeiro 
país de asilo  


 Não era primeiro país de asilo, não obstante ter emitido através de uma 
embaixada um visto turístico, porque ainda não havia sido ali apreciado o 
pedido de asilo formulado 
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 Concessão do direito de asilo e de autorização de residência por 
razões humanitárias como um poder vinculado - STA 045754, de 09-
11-2000, 044667 de 31-10-2000, 037809, de 09-11-1999 e TCAS 02977/07, 
de 29-11-2007 


 Ao invés: STA 044331, de 07-10-1999 - A «apreciação do pedido de 
concessão do regime excepcional de autorização de residência, ora 
prevista no art. 8.º da Lei n. 15/98, é feita no exercício dos poderes 
discricionários da Administração, situação em que o controle jurisdicional 
não pode ir além dos vícios de desvio de poder, erro de facto e da 
compatibilidade da "vontade decisória" com os princípios jurídicos 
constitucionais da actividade administrativa» 


 Neste sentido, ainda, STA 043495, de 04-11-1999, 044569, de 17-06-1999 
044111, de 18-05-1999, 043932, de 20-04-1999, 043771, de 11-03-1999, 
042151, de 28-01-1999, 043481, de 28-01-1999, 043797, de 17-11-1998, 
041991, de 17-11-1998,043477, de 30-09-1998, 042153, de 05-02-1998, 
043276, de 19-05-1998, 042793, de 07-05-1998 e 041953, de 25-02-1998  
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 Sistemática alegação do vício de falta de fundamentação ou de 
fundamentação incompleta 


 Decisões no sentido da não verificação do vício  


 E da existência de fundamentação por remissão 


 STA 046210, de 04-06-2002, 044997, de 20-03-2002, 045754, de 09-11-
2000, 041613, de 23-02-2000, 043736, de 16-02-2000, 044331, de 07-10-
1999, 044426, de 06-10-1999, 044462, de 06-10-1999, 043765, de 22-09-
1999, 044482, de 30-06-1999, 043802, de 09-06-1999, 044111, de 18-05-
1999, 043970, de 20-04-1999, 043932, de 20-04-1999, 043838, de 02-02-
1999, 043797, de 17-11-1998, 039178, de 14-10-1998, 043245, de 06-10-
1998, 041981, de 17-02-1998, 041215, de 11-02-1998, 043477, de 30-09-
1998, e 041597, de 09-07-1998 


 


 Competências do Comissariado Nacional para os Refugiados face à 
apropriação que dos seus pareceres é feita no acto final - fundamentação 
por remissão - STA 01840/02, de 18-06-2003, 0979/02, de 27-03-2003, 
044496, de 25-11-1999 e TCAS 02997/07, de 04-10-2007 
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 L 15/98, de 26-03 - efeitos suspensivos do recurso e pedido de 
suspensão de eficácia  


 Inútil -  STA 44854A, 11-05-1999  


 Útil - acto apenas aparentemente negativo, ou um acto negativo com 
efeitos positivos - TCAS 0350/01, 25-01-2001  


 


 L 15/98, de 26-03 - art. 5.º/2 - suspensão da decisão que denega 
o asilo - TC 219/2004,  83/2004, 30-03-2004 


 


 Garantia dos efeitos suspensivos dos recursos quando se vise a 
expulsão ou o repatriamento de requerentes oriundos de países 
terceiros 


 TJUE - Abdoulaye Amadou Tall c. Centre public d’action sociale de Huy, C 
239/14, 17-12-2015; Centre public d'action sociale d'Ottignies-Louvain-La-
Neuve c. Moussa Abdida, C-562/13, 18-12-2014 


 TEDH - De Souza Ribeiro c. França, 22689/07, 13-12-2012; Gebremedhin 
[Gaberamadhien] c. França,  25389/05, 26-04-2007 
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 Vários recursos de revista em matéria de protecção internacional 
não admitidos - STA 01367/14, de 04-12-2014, 0435/14, de 29-04-2014, 
0238/14, de 24-03-2014, 0660/09, de 02-07-2009, 01017/07, de 20-12-
2007, 0214/06, de 16-03-2006 ou 0635/06, de 29-06-2006 


 


 TCAS 12356/15, de 16-12-2015  


 julgou que o art. 25º/1 do DL 34/2008, de 26/2, revogou o art. 84º, da Lei 
27/2008, de 30/6, no segmento em que este prevê a gratuidade, na fase 
judicial, dos processos de concessão ou de perda do direito de asilo ou de 
protecção subsidiária e de expulsão 


 A lei actual apenas determina a concessão de apoio judiciário, na 
modalidade de dispensa do pagamento de taxa de justiça e demais 
encargos com o processo, aos requerentes de asilo ou de protecção 
internacional que estejam em situação de insuficiência económica, nos 
termos gerais 
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 Apoio judiciário - inconstitucionalidade, com força obrigatória geral, das 
normas do art. 7º/2, do (antigo) DL 387-B/87, de 29-12, e do art. 1º/1/2, 
do (antigo) DL 391/88, de 26-10, na parte em que vedavam esse apoio 
judiciário a estrangeiros e apátridas 


 Violação dos 13º/2, 15º/1/2 e 20º/1/2 da CRP 


 TC 962/96,  361/95, de 11-07-1996   


 Mesmo sentido - TC 1101/96,  548/96. de 01-07-1996, 240/96,  812/95, de 
19-01-1996, 138/96,  635/95, de 21-11-1995, 726/95,  669/95, de 22-05-
1996, 690/95,  43/95, de 05-12-1995, 465/95,  502/94, de 11-07-1995, 
464/95,  411/94, de 11-07-1995, 444/95,  547/94, de 06-07-1995, 420/95,  
546/94, de 05-06-1995, 407/95,  415/94, de 27-06-1995, 403/95,  414/94, 
de 27-06-1995, 392/95,  416/94, de 27-06-1995, 341/95,  410/94, de 22-
06-1995, 340/95,  382/94, de 22-06-1995, 339/95,  781/93, de 22-06-1995 
338/95,   537/94, de 22-06-1995, 318/95,  296/94, de 20-06-1995, 316/95 
e  412/94, de 20-06-1995 
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em matéria de asilo à luz da jurisprudência do Tribunal de Justiça da 
União Europeia e do Tribunal Europeu dos Direitos do Homem 
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